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SUMMARY 


This report is concerned with the powers of local 
government and with the exercise of those powers. Both of 
those areas are severely constrained by provincial law, and this 
mato concludes that many of those constraints ought to be 
eased. 


While the discussion on the power to delegate is a 
discussion about the exercise of power, it necessarily touches 
upon the other side of the coin, which is the scope of power 
granted to the municipality in the first place. A useful image 
is to think of the municipal council as the narrow neck of an 
hour glass. The sand in the top of the glass represents the 
fields of activity over which the province has given the munici- 
pality power to act. The bottom half of the glass represents 
the ways that the municipality has available to it to actually 
exercise that power. Some of the present problems relate to 
not enough power being put into the top half of the glass. 
Others relate to the municipality being very restricted in the 
ways it can go about filling up the bottom half of the glass. 
The power to delegate, or rather its lack, seems to us to be 
the most significant restriction on the way that powers can 
actually be exercised. 


While the hour-glass image ought not to be carried 
too far, it provides a number of insights. The amount and 
quality of sand in the top half clearly affects its operation. 
All sand must go through the neck, which is the municipal 
council, and that takes time. When sand does pass through, it 
is not permitted to spread out into the bottom of the glass, it 
must fall in a clear vertical stream, straight down to the bottom. 
One can conceptualize a broader power to delegate as a device 
that would permit the council to direct the sands of power in 
particular and specific directions. 


This report examines both the top and bottom halves 
of the glass. The conclusions which it does reach about the 
top half are that the areas of municipal jurisdiction should be 
much more broadly defined. It points out that the power to 
"regulate" a specific sphere of activity has been very narrowly 
interpreted by the courts. Rather than being construed as a 
general grant of power, permitting a variety of regulatory 
devices to be created, the power to regulate permits certain 
forms of by-laws to be passed by the council, and nothing more. 


The report deals in great detail with the bottom half 
of the glass. The first section of Chapter I describes the 
present state of the law concerning delegation. The discussion 
begins with a consideration of the municipality's power to 
delegate because, in the authors' view, that is the central 
issue concerning the exercise of power. At present, municipalities 
are required to exercise most powers by way of a by-law passed by 
the municipal council. That requirement hampers administration. 
It also hampers decision-making in as much as it requires the 
council to focus its attention on a vast number of minor matters. 
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It must be recognized that problems of delegation only 
arise when municipal councils or any other governments delegate 
the power to exercise discretion. It is possible to create 
administrative structures that can function where no discretion 
is involved. A by-law can and does provide that when building 
plans are submitted to the building department which comply in 
all respects with the building and zoning by-laws, and when a 
fee is paid, then a building permit shall be issued. Thus no 
discretion is exercised in the issuing of the permit. 


The sensitive areas are those of discretion. Which 
employee shall be promoted, or which person hired? Upon which 
issues shall the planning staff concentrate its energy? Which 
tender for the construction of sewers shall be accepted? Which 
applications for house repair loans shall be accepted? 


Sometimes, and after some experience, those issues can 
be reduced to firm rules and can become purely administrative 
matters, but we believe ongoing experience is often vital to the 
writing of rules. For many years, and until prohibited from 
doing so by the courts, the City of Toronto required buildings 
to contain such fire prevention equipment as the Fire Chief 
demanded. When the City was required to enshrine the matter in 
a by-law rather than leaving discretion with the Chief, it at 
least had some years of fire department experience to rely 
upon. Drawing up a code of rules is very difficult without 
such experience. 


So too is experience with the exercise of discretion 
required if a municipal government is to develop appropriate 
formal policies to meet its needs. Consider, for example, the 
variety of programs now offered by three separate levels of 
government and designed to provide assistance to homeowners in 
repairing their houses. Most programs provide for the home- 
owner's income and the cost of repair being ascertained, and 
grant either a scaled-down rate of interest or an absolute 
forgiveness of part of the loan. Some programs are designed 
to assist people in particular geographic areas with a view to 
upgrading standards in those areas. In order to design a 
program in advance, a council would have to develop elaborate 
rehabilitation standards, ascertain the incomes of those owning 
substandard housing in the area in question, estimate the cost 
of repairs of those houses inhabited by persons in various low- 
income categories, estimate the extent to which applicants 
might respond to the program, and finally strike a budget. By 
the time all of that had been done, the neighbourhood might have 
burned down, or it might be found that the program as finally 
adopted was not a sufficient incentive to actually encourage the 
rehabilitation which was desired. 


A far faster, cheaper and more practical approach would 
be to set aside a sum of money for rehabilitation loans; authorize 
an official to accept applications and assess the needs of 
applicants; direct a committee of council to make loans within 
the budgeted amount and with some guidelines as to the income 
ranges to be benefited and ask the committee to report from its 
experience on more detailed guidelines. After some loans had 
been processed and a number of applicants had been interviewed, 
more precise programs could be adopted. 
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Municipal councils presently have no power to delegate 
those discretions to either committees or officials. They 
cannot permit or restrict front yard or on-street permit 
parking on the basis of the wishes of the residents on the street 
as transmitted to and arbitrated by a council committee. They 
cannot leave the disposition of cultural grants up to a body 
such as an arts council. Each council must make rules of general 
application, covering each anticipated situation, and then watch 
the unanticipated situations come face to face with the rules. 
When one compares the municipal situation with the powers given 
by the legislature to the bodies it creates and to the ministers 
of the Crown, one wonders that the process of local government 
is able to go on. 


Nevertheless, the report also concludes that there are 
very real public purposes which are sought to be. served by pre- 
venting municipal councils from delegating their authority. 
These purposes are to ensure that legislative authority is 
exercised only by those bodies to which it is given and thus to 
ensure open and fair government in accordance with the rule of 
law. However, those purposes can be served by a variety of 
other means. It should be noted that the legislature frequently 
feels the need to delegate power, whether to a minister, a civil 
servant such as the Superintendent of Insurance or a body largely 
unconnected to government, such as the governing body of a pro- 
fession or an arts council. The report therefore considers ways 
in which delegation might be permitted while maintaining an 
emphasis on the rule of law. 


Section 2 examines the possibility of giving the 
municipal council the right to delegate power in a number of 
specific situations, generally categorized by subject matter or 
by the identity of the delegate. 


There are certainly circumstances where delegation 
to a committee might appear advisable. Delegation to senior 
civil servants would, in some cases, also be appropriate. 
However, the report concludes that specific and restricted 
powers to delegate would not do much to solve the problem. In 
Section 3 of Chapter I it is recommended that local councils 
be given a broad power to delegate virtually all matters to 
such persons or bodies as the council might choose. Councils 
should do this by by-law setting out the scope of the authority 
being delegated. Those matters that are not to be capable of 
delegation ought to be restricted by specific legislation. 


The report turns to the protections which ought to be 
required when a municipal council does delegate a power and 
enumerates a number of protections. A council could require 
its delegates to: 


(ot) Act in accordance with policy statements 
adopted by the council; 


(2) Act in accordance with policy statements 
developed and adopted by the delegates; 
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(3) Provide full public access to all information 
upon which the delegate based its decisions; 


(4) Publish rules by which the delegate would 
be bound in making decisions; 


(5) Publish or make available to the public 
reasons for all decisions, and attempt to 
make decisions on the basis of previous 
reasoning. 


In addition to the foregoing, a council might wish to 
provide that some sorts of delegated decisions could be appealed 
to the council itself or to a committee of the council. 


Not all of the protections listed above will be 
appropriate to every circumstance, but one or more of them 
will always be appropriate, and the report recommends that, 
in a delegation of discretionary power, the council be required 
to adopt at least one of the protections. A Fire Chief might, 
for example, be given the power to specify fire protection 
equipment and be required to publish the criteria he would use 
in determining the equipment for each building. His published 
criteria would indicate general standards for extinguishers, 
smoke detectors and the like, and could also show that higher 
standards would be asked for in buildings not of fireproof 
construction or in buildings used as rooming houses. An appeal 
from a ruling of the Fire Chief probably should be provided for 
as well, but the council might wish to make that appeal to a 
body containing the appointees of underwriters, tenants and 
rooming house proprietors, rather than to politicians. Over 
the course of time, really useful standards could be expected 
to develop. 


On the other hand, a body such as the Committee of 
Adjustment might well be required to give written reasons and 
adopt rules of procedure, as is now the case, and also to be 
bound by its own previous decisions. 


The municipal non-profit housing corporation is one 
special purpose agency to which, by an accident, councils are 
now permitted to delegate much discretionary power. Such cor- 
porations were permitted so as to allow municipalities to take 
advantage of favourable federal loan programs. Since the cor- 
porations derive their power from their charters, rather than 
from the municipal council, they are free to buy and sell land, 
let contracts and generally carry on the housing business. 
They are an example of a body where it is appropriate to 
require the delegate to submit detailed policy statements to 
the council for debate and direction. 


The question of power to delegate is intimately tied 
up with the political structure of the municipality. It would 
not be helpful to give councils a power to delegate without 
also permitting the council to have fit recipients to whom 
delegation could take place. The report gives preliminary 
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consideration to the alternatives of the Chief Administrative 
Officer, the strong Mayor system, or the responsibility of 
creating a municipal cabinet responsible to the council. 


The report then moves, in Chapter II, to a con- 
sideration of the organization of municipal corporations, and 
discusses the organization in terms of the system of represen- 
tation and the bodies available to the council. The Chapter 
glves consideration to the functions of the Mayor, the Board 
of Control or Executive Committee, the standing committees of 
the council and the council itself. It does not deal in detail 
with the officers of the municipal staff. 


The reason for that lack, in a report concerned with 
administration, is the authors' conviction that sound public 
administration is based on sound political structure. The 
basic models of administration that are considered are all 
basically political models. Two such models are considered and 
rejected. They are the "Strong Mayor" system, and the "City 
Manager" system, the latter including the Ontario approach of 
a City Administrative Officer. 


The first system is rejected as being based on a more 
extreme separation of legislative and administrative powers 
than is appropriate to the Canadian tradition. American "strong 
mayors" are modeled after American presidents and governors. 
Their "cabinets" consist of ministers who do not face popular 
election and are chosen by the mayor to serve during his pleasure. 
However, the point is made that if mayors are to continue as the 
one level of political leadership anywhere in Canada that is 
elected at large and at enormous expense, then the extremely 
broad powers of the mayor of a U.S. city are probably appropriate 
to the expectations of the public. 


The City Manager model is rejected as being an attempt 
to somehow take politics out of local government. It is argued 
that this is not possible, and the danger of trying to do it is 
that essentially political decisions -- allocating scarce resources 
among a variety of popular programs -- will either be left in the 
hands of a civil servant, or worse, will somehow be made by a 
few politicians having the ear of the city manager, far away 
from the normal council procedures. 


The model which the report proposes is a system of 
responsible government as close to that found in the legislature 
and parliament as can be devised, given that elections will 
still take place at fixed intervals, and ought not to be 
dependent upon the whim of a government or the passage of a 
non-confidence motion. The basic elements in such a system will 
be that the mayor and executive will be chosen by and responsible 
to the council. The report proposes that governments could 
change during the term of a council, and that the appropriate 
non-confidence motion to remove the mayor or any member of the 
executive ought to be one which names the successor; has had two 
weeks notice of motion; and is required to be passed by a 
majority of all of the members of the council, not merely those 
present and voting. 
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The report goes into some detail in describing how such 
a system could be introduced into Metropolitan Toronto and its 
area municipalities, and deals as well with the political 
relationships between the various municipal governments. It 
should be clear to the electorate who is responsible for political 
action at each tier of the municipal system. The report concludes 
that it is wise to continue the practice of having the members 
of the Metropolitan Council sit on the area municipal councils, 
but it also concludes that it is unwise to have the work of 
Metropolitan Toronto an added or second job for most councillors. 
It attempts to deal with the problem of overworked controllers 
and mayors, and with the need for some local autonomy in matters 
of representation, by the following proposals: 


(1) The Metropolitan Council should decide on the total 
size of council it. desires. 


(2) The Ontario Municipal Board should allocate the 
available seats among the area municipalities 
on the basis of population. 


(3) The area municipal councils should decide upon the 
size of their councils provided that they will be 
restricted to a council size that is an even 
multiple of the Metropolitan seats in the municipality. 


(4) The area municipal councils should propose both Metro- 
politan ward boundaries and, where the area council 
is to be larger than the number of Metropolitan 
seats, local ward boundaries, with the local 
boundaries to be contiguous with Metropolitan 
boundaries. The Municipal Board, after considering 
such proposals, should fix ward boundaries. 


(5) Candidates for public office should choose to run 
for a Metropolitan seat or for a local seat. Those 
elected to a Metropolitan seat should sit on both 
the Metropolitan and local council. 


(6) Each area council should select a mayor and 
executive committee from among its members. 


(7) The Metropolitan Council should select a chairman 
and an executive committee from among those 
aldermen who were not members of any area 
municipality executive committee. 


In Part B of the report, the authors turn to the 
relationship between the provincial government and the munici- 
pality, and consider the relationship under three headings. 
Chapter Ili discusses finance, Chapter IV discusses the 
"services" provided by the municipality (including most forms 
of regulatory activity as a service) and Chapter V considers 
the very specific regulatory service known as land-use planning. 
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In Chapter III, the report makes the obvious point 
that a very high proportion of municipal spending is now 
financed by provincial (and to a lesser extent federal) grants 
and loans, and it finds this situation unhealthy. In addition, 
it finds that the raising and spending of capital funds is con- 
trolled to a very significant extent by the province through 
its agency, the Ontario Municipal Board. 


The Chapter concludes that the basic solvency of 
Metropolitan Toronto municipalities may have been contributed 
to by the Municipal Board, and that this protection should not 
be lost. However, the report also takes the position that the 
Board's present procedures are too cumbersome and that the 
Scope of its scrutiny is more detailed than is either necessary 
or desirable. The report recommends that the Board should 
approve the gross amount of capital spending of both Metropolitan 
Toronto and each area municipality, and that Metropolitan 
Toronto should no longer be asked to pass upon the widsom or 
amount of area municipal capital spending, although Metropolitan 
Toronto should continue to issue all debentures and provide 
capital funds to the area municipalities. 


Approval of blocks of money, without other conditions, 
would in the authors' view reduce the Municipal Board to doing 
nothing more than the market could do equally well. The report 
therefore recommends firm statutory prohibitions against the use 
of borrowed funds for current expenditures and against borrowing 
for capital works where the term of repayment is in excess of 
the estimated useful life of the works in question. In order to 
police those requirements, it recommends that municipal auditors 
report in detail on them to the Municipal Board, that the Board 
hear the auditors express their opinions on those matters and 
have access to the auditors' working documents. Further 
borrowing ought not to be permitted until previous statements by 
municipal auditors have been approved by the Board. 


Moving to a consideration of the sources of funds for 
current purposes, the report recommends that both conditional 
and unconditional grants be largely replaced by direct municipal 
access to one or more of the more progressive and flexible tax 
bases enjoyed by the province, particularly the income tax. In 
making that recommendation, the authors acknowledge two large 
areas where conditional grants may continue to be appropriate. 
These are: 


(a) Certain cases where the province wishes to 
encourage a particular form of activity for 
a trial or initial period; and 


(b) Certain cases where the province wishes to 
guarantee to all citizens or inhabitants of 
the province a particular level of service, 
as for example, general welfare assistance. 
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Apart from those areas, the report recommends that 
grants be replaced by, for example, a specified number of per- 
centage points of income tax collected in the municipality. A 
simple method for ascertaining the appropriate number of points, 
based on present grant revenue, is suggested. 


Two refinements to that recommendation are offered. 
First is the suggestion that additional points of income 
taxation, above the initially established levels (which would 
come from the present provincial levy of 30.6%) could be, 
within limits, imposed by the municipality. Secondly, it is 
proposed that income or other transferred tax revenues be paid 
initially to the Metropolitan Council, and that the distribution 
of some part of those funds to the area municipalities be by a 
provincially determined formula. 


Chapter IV, devoted to services, including regulatory 
services, but excluding land-use planning, concludes that 
municipalities are at present extremely constrained by pro- 
vincial legislation. It discusses a categorization of services 
provided in the context of the municipality or community, where 
the categories consist of: 


(a) services provided directly by the province; 


(b) services where the province provides standards, 
and some organization or special purpose body 
other than the municipality administers the service; 


cc services where the province sets standards and 
the municipality administers the service; 


(d) services where the municipality both sets 
standards and provides the service. 


On the basis of that categorization, it finds that 
the municipality can do little within category (d), and that 
those things which it can do are generally of a minor or in- 
consequential nature. The licencing of businesses becomes 
virtually the only unrestricted field for municipalities. 
Some matters, such as certain traffic by-laws, are restrained 
by provincial legislation, while others such as the provision 


of parks, are restrained by provincial constraints on capital 
spending. 


No such categorization can be carried too far. In 
mature municipalities, where the programming of existing park 
space 1s a more significant activity than the provision of new 
space, the provincial constraint would not be significant. 
However, the point that is made is that the municipality, in 
general terms, operates as an administrative arm of the 
province rather than as an autonomous government, 


The report rejects the opposite approach, that of 
comp lete city-state sovereignty. It takes the position that the 
province has a legitimate interest in minimum standards being 
available to all citizens in many areas, and has a right and a 
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duty to intervene in certain specialized situations. However, 
the situation the authors believe to be desirable is one where 
the municipality is granted considerable latitude to make 
policy in a number of service delivery areas. 


Perhaps the legislation giving municipalities their 
powers was never intended to be interpreted restrictively. The 
words sometimes appear to contain broad and generous grants of 
power. However, for many reasons, courts have interpreted the 
grants of power to municipalities as strictly as if municipalities 
were no more a government than any other administrative agencies 
created by the province. If it is desired, as the authors 
recommend, to give real areas of power to municipalities, that 
will have to be done through a carefully drawn statute. It will 
be necessary for the legislature to state that municipal 
governments are to be seen by the courts as exercising broad 
powers in particular fields of jurisdiction or classes of subjects. 


Besides a review of the grant of legislative power, the 
report recommends that most if not all special purpose bodies be 
transformed into creatures of the municipality rather than con- 
tinuing as agencies created either by or pursuant to provincial 
legislation. It may very well be that municipalities will wish 
to continue to provide library services and child welfare services 
through the special purpose bodies now in existence, but the 
authors believe that decision should be up to the municipality. 
Further, it is recommended that the creation and constitution of 
any such bodies should be within municipal competence. 


It is acknowledged that some such special bodies may 
require special treatment. Boards of Education are a firm part 
of Ontario tradition, and with all of such Board members elected 
directly by the public it is harder to call them politically 
irresponsible. Nevertheless, their existence and their ability 
to determine their own budgets mean that the priorities among 
education, child welfare and public health, to take three popular 
areas of spending, must now be resolved by the Provincial government 
in its grant program. The authors believe that a democratic, 
local forum for resolving such priorities is a necessity. 


Other special purpose bodies exist to resolve matters 
that properly touch a variety of governments. Examples are the 
Toronto Harbour Commissioners and the Metropolitan ‘Toronto and 
Region Conservation Authority. The authors believe that the 
decision to create or disband such bodies should be based on 
negotiations between or among the governments concerned, as should 
the basic constituting documents of such agencies. At present a 
municipality has no power to enter into agreements the result of 
which would be to create new intergovernmental agencies. 


Finally, in Chapter V, the authors deal with the field 
of land-use planning. There are two main topics touched upon. 
First is the inter-relationship between the powers of Metropolitan 
Toronto and the area municipalities, and recommendations are made 
as to appropriate methods of resolving disputes between those 
two levels of government. Second, consideration is given to the 
rights of the individual land owner in the land-use planning field, 
and recommendations are made whereby these rights can be protected 
without having to have recourse to an appointed provincial body. 
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Both of those topics involve the land-use planning 
role of the Ontario Municipal Board. Popular though the Board 
may have been throughout the 1960's, the authors conclude that 
empowering an appointed body to "approve"! zoning by-laws and 
official plans is unhealthy, particularly when no criteria for 
such approval have ever been given and where the Board is 
prevented from developing its own criteria by judicial decisions 
forbidding it from relying upon its own previous decisions. 


The Board attempts to make its decisions based on 
its own sense of fairness and upon the expert planning evidence 
presented to it. However, it is becoming very clear that 
planners not only differ on what constitutes "good" planning, 
but also that planners must work within a system of values that 
is necessarily political in nature. One local council may wish 
to encourage growth while another may wish to restrict it. 
Planners can advise on the devices available to a council to 
pursue those objectives, and they can advise councils of the 
consequences of either policy, but beyond that advice some 
person or body must make a value judgment. The report suggests 
that value judgments are the proper sphere of political decision - 
making. It therefore attempts to devise a system that will 
respect the right of the political system to make those value 
judgments. 


In dealing with the first issue, that of inter- 
municipal conflict, the report recommends that Metropolitan 
Toronto adopt an official plan and that the Minister of Housing 
approve or modify the plan without reference to the Board. It 
recommends that, upon adoption, area municipal plans be brought 
into conformity, as is now the law. However, it then recommends 
that all of the Metropolitan powers to pass zoning by-laws and 
control development adjacent to Metropolitan roads be repealed. 
The assumption is that a power to pass an official plan gives 
Metropolitan Council all of the power it requires. 


Even in this area, the authors recommend restrictions. 
It is not at present clear just how detailed an official plan 
ought to be. In the past some municipalities tended to simply 
call their zoning by-law an official plan. The report recommends 
that the Metropolitan plan be of a highly generalized nature. 
It recognizes that Metropolitan Toronto is presently attempting 
to prepare an official plan, and the work presently underway 
does tend to be general rather than specific. It concludes that 
unless a satisfactory definition of a Metropolitan plan can be 
arrived at, a definition sufficiently clear as to permit a court 
to rule upon whether a plan has gone beyond accepted bounds, then 
either the Minister or the Board must remain in a position to 
arbitrate between conflicting plans. 


The authors' expectation is that such a system would, 
rather than producing court cases or ministerial arbitrations, 


produce agreement and compromise between the various levels of 
government. 
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; Turning to the area of the protection of individual 
rights, the authors define those as the right not to be hurt 
by arbitrary or capricious decisions, nor by decisions based on a 
mistaken impression of the facts, as well as the procedural 
rights to notice and to a hearing. They conclude that all of 
those rights can be appropriately safeguarded without going 
beyond the municipal council, except for those cases where it 
may be necessary to go to the courts. 


The procedure recommended is basically that councils 
pass their own by-laws, as they do now, on the advice of their 
staff and their committees, and that after such by-laws are 
passed, those affected be formally notified as they are now. 
It is assumed that notification and hearing will take place, 
as it normally does now, prior to passage of a by-law, but the 
document finally passed by a council can vary considerably 
from what was originally proposed. 


Objectors to a by-law would, as is now the case, be 
required to notify the municipal clerk. If no objections were 
received, then the by-law would be automatically confirmed. 
Where objections were received, it is proposed that they be 
referred to a hearing officer appointed by the council. 


The role of the hearing officer would be to consider 
the objections; hear evidence; permit the examination of the 
planners and then report to the council on whether the by-law 
ought, in his view, to be confirmed or modified, giving full 
and detailed reasons. These would once again be considered by 
a committee of the council and finally by the full council. 

In the authors' view, that procedure would provide adequate 
protection to the owner of land. 


If a council fails to act on an application for a 
re-zoning or official plan change, that too should be referred 
to a hearing officer. It is assumed that hearing officers 
will be appointed by the council; be paid on a per diem basis 
and will in no sense be full-time members of the municipal 
Stafr: 


The authors believe that, given time, a situation 
where local councils are seen to be ultimately responsible for 
planning decisions will strengthen both the quality of planning 
decisions and the functioning of local government. 
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PART A_- THE NATURE OF MUNICIPAL GOVERNMENT 


Introduction 


: Traditionally, municipal corporations in Ontario and 
indeed in Canada have been viewed as being primarily concerned 
with administration and not with policy. This housekeeping 

role has been reflected throughout the history of the develop- 
ment of local government in the province. The first act which 
established local government in Ontario was passed in 1793. It 
permitted ratepayers to elect certain local executive officers, 
but it gave those officers no voice in determining or regulating 
their duties and the only legislative function allowed to a 

town meeting was the right to fix the height of fences. This 
early legislation, although subsequently repealed, "stands out 
today as the foundation upon which our present system of local 
government has been built''.! It was the first recognition by 
the central government of the necessity of some local adminis- 
tration. It was in the 1830's that a modicum of self-government 
was granted to certain municipalities such as Brockville and 
York, the latter becoming the City of Toronto in 1834. But in 
1838, Lord Durham, examining the governmental system of the 
Canadas, was able to state in his famous report that the general 
legislature for the provinces "manages the private business of 
every parish". 2 The Baldwin Act of 1849, upon which our present 
day Municipal Act is based, was passed in this context of control 
by central authority. 


What developed through the latter part of the nine- 
teenth century and the earlier twentieth century has been des- 
cribed as "central administrative supervision" > of the 
municipalities in the province. Municipal governments, although 
councils were elected, continued to function as administrators 
for the provincial government. Indeed, this period is very 
interesting. The rise of Toronto as an important urban metro- 
polis in Canada occurred during this time and yet there is no 
evidence to suggest any re-arrangement of the position of the 
City of Toronto vis-a-vis the provincial government. The 
traditional structure of municipal government remained virtually 
untouched save for the introduction, in 1897, of a board of 
control for the city council. 


While there were no radical reforms of the municipal 
structure during this period, one of the striking innovations 
was the tremendous growth of the local board as an instrument 
of city administration. One of the first established in Toronto 
was that of the Police Commissioners in 1858. When the time 
came for the city to expand its municipal services, government 
often turned to special boards. Local boards of health, 
education, and library services, were established at this time. 
A Board of Harbour Commissioners was established in 1911. The 
use of the Board of Control and the many special purpose bodies 
were an attempt to effect "good" administration. Indeed the 
very name "Board of Control" was an attempt to restrict the role 
of municipal councils and to ensure adequate and proper adminis- 
tration of municipal services. 


It is clear that throughout the twentieth century the 
responsibilities of municipalities have been broadened. The 
long list of items in The Municipal Act over which municipalities 
have jurisdiction attests to that. The ancient power, which 
may have first been granted to the town of Kingston, to pass 
by-laws for regulating the "keeping of domestic fowl or pigeons 
or cattle, goats, swine, horses, rabbits, mink, foxes, reptiles 
or other animals, or kennels for the breeding or boarding of 
cats and dogs, within the municipality or defined areas thereof 

, 2) dsirst21 1] present’ an they Act. 


Other important powers have been added - such as the 
licencing of businesses and the provision of public bus trans- 
portation services. Municipalities have also been given 
important areas of jurisdiction in other legislation such as 


The Planning Act, The Housing Development Act and The Municipality 


of Metropolitan Toronto Act. 


Yet even with this broadening of power the strong 
tradition of the municipality as administrator remains. There 
is little in statute law, common law, or the structure of 
municipal institutions to encourage a policy role for municip- 
alities. There is much to inhibit it. 


This section of our report will focus on the problem 
of the common law doctrine of delegation and on municipal 
structures as impediments to a municipal policy role in 
Metropolitan Toronto. The second section will examine in more 
detail the statutory relationship between the province and the 
municipalities. There, statutory restrictions on the provision 
and financing of services, as well as restrictions on municipal 
planning will be discussed. 


The rule against delegation does not apply to the 
federal or provincial governments. They are sovereign powers 
and thus may delegate authority. Municipalities, as the 
recipients of authority from the sovereign, must exercise that 
authority and cannot give it to others to be used. In applying 
this maxim to municipal councils, the courts are indeed saying 
that municipalities are not sovereign. They are agents of the 
province. To be sure, as we will see, not all authority must 
be exercised by municipal councils - unimportant administrative 
tasks can be delegated, but on the whole council alone must 
exercise much of the authority delegated to it. This requires 
council involvement in administrative matters and requires that 
council be an administrator. 


This approach of treating council as an agent of the 
province would perhaps not be a serious problem if councils were 
administering their own programmes established as a result of 
the deve lopment of their own policies. The strong provincial 
role in service delivery, finance, and planning as discussed in 
our second section, ensures, however, that councils make decisions 
which have little policy content. The rule against delegation 
further inhibits the development of policy in ways that are 
utilized by the federal and provincial governments. Municipal 
councils cannot delegate authority to an executive which would 


be responsible for its exercise, nor can they utilize other 
bodies to assist in the development of policy except in a purely 
advisory capacity. 


The structure of the municipal corporation is thus part 
of the tradition of the municipality as housekeeper. The members 
of the executive, when it is in the form of a Board of Control, 
are not in reality responsible to the same electorate.as the 
members of the council, and are not responsible to the council. 
Internal divisions are fostered which inhibit policy formation. 
Neither the Mayor, the Board of Control, nor the Executive 
Committee receives or is responsible for the exercise of delegated 
authority. Moreover, many important matters, such as police and 
child welfare, are under the authority of special purpose bodies. 


In short, this section of our report deals with the 
governmental nature of municipalities and finds it wanting. If 
a policy role is to be encouraged for municipalities in Metro- 
politan Toronto then we suggest steps which would enable them 
to function as the senior levels of government do where policy 
development is not curtailed. A major step towards this is the 
granting of a general power to delegate to the municipalities 
of Metropolitan Toronto. 


We suggest, in addition, procedures to ensure the 
responsible exercise of that delegated authority. The election 
of the Mayor and executive by council, as well as provision for 
council to recall those officers, would provide a strong check 
in the exercise of delegated authority. With respect to the 
delegation of legislative or policy-making authority, we suggest 
provisions for appeals, right to hearings, public access to 
information and policy statements to ensure the responsible 
exercise of that authority. 


It is through these kinds of mechanisms that we suggest 
the work of council can be made more effective and efficient. 
The granting of a limited power to delegate is a possible al- 
ternative to this approach of general delegation but such a 
limited power will not be as successful in moving councils from 
the role of administrator to policy maker. Nor will it provide 
adequate safeguards for the responsible exercise of power. We 
are suggesting that municipal councils should have the same 
governmental qualities as the federal and provincial levels of 
governments. By providing councils with the authority to 
delegate power, subject to procedural safeguards, and by providing 
them with the authority to make their executives responsible to 
them, councils can decide themselves on the role of their 
committees, their executive bodies, and their civil servants, 
and will be able to choose the most appropriate methods to 
develop policies and resolve issues. 


CHAPTER I - THE POWER TO DELEGATE 


Section 1 - The Present State of the Law 


The Nature and Effect of the Rule Against Delegation 


'Delegatus non potest delegare'' is the latin maxim 
which the courts so often use to prevent bodies created by 
Parliament or the Legislature from delegating their authority 
to another body. Municipalities in general and in particular 
the Municipality of Metropolitan Toronto and its constituent 
municipalities fall within the ambit of this rule. The purpose 
of this section is to explain the nature of the rule, the extent 
to which it may, in law, affect municipal decision-making, and 
the reason for its existence. 


The maxim is not an immutable law but rather has been 
used by the courts as a device for interpreting statutes which 
grant authority to bodies, organizations, or individuals.! The 
courts, therefore, in general examine a section of an act which 
gives authority to a body to ascertain if, from a reading of the 
section and the statute as a whole, it can be said that the 
authority can only be exercised by the body to which it was 
originally given or ''delegated''. In most cases, it can be said 
that unless there is specific provision to the contrary, the 
authority can only be exercised by the body to which it was 
originally granted. 


Having generally described the maxim and its application, 
it must be said, however, as with every good rule, there are 
exceptions. It is clear from the case law as it has developed, 
that some authority may be sub-delegated by a body to which it 
is granted even though there is no provision found in the 
statute. The courts have said that authority which may be so 
delegated without legislative authorization is "administrative 
authority". This report need not concern itself with the finer 
legal points on what is administrative authority and what is not. 
Suffice it to say that where the authority granted by munici- 
palities involves tasks or decisions which do not adjudicate or 
determine rights, and where the task or decision does not 
involve the exercise of a great deal of discretion, "policy" 
or legislative action on the part of the body receiving the 
authority, then the delegation has generally been held to be 
valid. 3 However, the lines are not at all clear. The result of 
the courts' interpretation of the nature of authority being 


delegated, and thus when authority may be sub-delegated, are 
confusing. 


The first area of confusion is found in trying to as- 
certain whether a municipality is acting in an adjudicative or 
quasi-judicial capacity. This matter must be decided by the 
courts when the statute is not clear or as is very common when 
it is silent. Where a municipality is acting in such a capacity 
and where there is no specific power to delegate, then the 
authority cannot be delegated. The basic reasoning is clear: 
once the decision that the function is "adjudicative" has been 
made, an individual should be able to expect his rights to be 


eers upon by the particular body which has been authorized to 
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Moreover, the courts will often impose an obligation 
upon the municipality to hold a hearing. That hearing function, 
aS well, cannot be delegated. The passing of a by-law (as well 
as being a legislative action, and therefore not capable of 
being delegated) can also be viewed as a quasi-judicial action, 
where the by-law affects the lands of only one individual. As 
a quasi-judicial action it may therefore require a hearing, the 
holding of which cannot be delegated by council. The granting 
or refusing of a demolition permit is an example of a quasi- 
judicial function and that is why neither the decision to grant 
or refuse the permit nor the hearing respecting it can be 
delegated. It should be noted that The Planning Act is silent 
regarding a hearing for demolition permits and that the issue has 
never been tested in the courts. In contrast the Ontario Court 
of Appeal in the case of Re Zadrevec and Town of Brampton [1973] 3 O.R. 
498 (C.A.) stated that because of the statutory scheme of The 
Planning Act in Ontario, the Ontario Municipal Board is the 
only body which must hold a hearing with respect to rezonings. 
Municipalities, therefore, are relieved of that obligation. 


In some situations the problem does not arise. For 
example The Municipal Act, section 446(1)(b) provides that 
before a municipality passes a by-law for "stopping up, altering, 
widening, diverting, selling or leasing a highway ... the 
council or a committee of council shall hear ... any person who 
claims his land will be prejudicially affected by the by-law ...". 
In this situation the statute specifies the right to a hearing 
and the forum for the hearing. 


In short, although it may be generally stated that 
municipalities, whenever they are making decisions which affect 
the rights of particular persons as opposed to the rights of 
many or all inhabitants, or where they are making a decision 
which may determine the rights of a small group of persons as 
between themselves, cannot delegate the authority to make such 
decisions, an exact determination of when a decision is quasi- 
judicial is nevertheless very difficult, as is a determination 
of the effect of the statute on the obligation to hold a hearing. 


The dividing line between what is an administrative 
decision and thus may be delegated, and what is a policy or legis- 
lative decision which cannot be delegated is even more unclear, 
to say the least. Two cases which are relatively recent may 
serve as illustrations. In one, Regina v. Sandler,” the Court 
said that a by-law passed by the City of Toronto purporting to 
enable the fire chief to inspect fire protection equipment in 
any premises and to make such orders for the installation, repair 
or replacement of fire protection equipment as he deemed necessary 
was invalid because only the municipality was authorized, under 
The Municipal Act, to make regulations for the prevention of 
fires. The Court stated that the legislature could not have 
intended that the municipality could evade its responsibilities 
for making regulations by substituting for its own judgment that 
of a non-elected official in its fire department. The case of 
Regina v. Cam bell® offers a nice contrast to the Sandler case 
for in the Campbell case the municipality (again the City of 
Toronto) by by-law provided that no one could hold or take part 
in any public meeting or similar gathering in a park without 


approval of the time and place being given in advance by the 
Commissioner of Parks. The issue again was whether the City 

was granting its authority to regulate parks under The Public 
Parks Act to the Commissioner. The Court said it was not, as 

the authority granted to him was merely administrative. It 
continued that it would be an undue burden for the council to 
specify all the situations and regulations respecting the use 

of parks for meetings, so it was appropriate for the Commissioner 
to do so. 


One must wonder why councils must specify regulations 
for fire equipment but not the use of parks. Both cases involved 
the conflicting interest of the rule against delegation on the 
one hand as opposed to facilitating reasonable administration 
on the other. If the Fire Chief actually had a set of regulations 
he could presumably have recommended them to the City Council 
very easily. The problem probably was that the Fire Chief did 
not have precise regulations. We can imagine what such regu- 
lations would provide: numbers of fire extinguishers per floor 
based on gross floor area, exact situations where stand pipes, 
sprinkler systems and so forth might be needed, different sets 
of regulations depending on the number of staircases, the degree 
of fireproof construction, and so forth. Such regulations would 
be beneficial in permitting the owners of buildings to know just 
what they had to provide. On the other hand, the regulations 
might well be unduly restrictive when all factors were considered 
that related to one building and might provide inadequate pro- 
tection in others. There was a need for flexibility. The Sandler 
decision can be seen as a victory for civil liberties but asa 
loss for controlled building costs and, possibly, for fire safety. 


The Campbell case involved a person who wished to use 
the parks for poetry reading and speeches, but refused to apply 
for a permit to do so. It appears to be reasonable to give the 
Commissioner of Parks some discretion in permitting activities in 
parks. Meetings may need to be scheduled, and the whole process 
probably cannot be precisely regulated by council. Mr. Campbell's 
difficulty was that he believed that he had a right to speak 
without a permit but once the court found an administrative dis- 
cretion being granted, it examined the matter no further. The 
result was a total victory for bureaucracy. The decisions, 
however, are important in indicating the kind of dilemma which 
municipalities face in trying to ascertain when authority may or 
may not be delegated. The Municipal Act which governs the area 
municipalities provides little help, for in most situations it 
states simply that "by-laws may be passed by the councils ..." 
and that council's powers "shall be exercised by by-law." 
Similarly, The Municipality of Metropolitan Toronto Act provides 
that, unless otherwise specified, the powers of that corporation 
must be exercised by council and by by-law. There are other 
provisions in both of these acts which do allow for some delegation 
to occur. This will be discussed later, but at this point it is 
important to note that generally there is a presumption against 
the delegation of municipal authority; that it may, however, be 
allowed in some limited situations, but that the dividing line 
between when it may be allowed and when it may be struck down is 
obscure. In view of this underlying legal situation it is not 
Surprising that municipal solicitors are wary in suggesting the 
delegation of authority. 


These problems are not restricted only to the delegation 
of authority to municipal gfficers or employees. The early 
case of Simon v. Gastonguay! struck down an attempted delegation 
by the Halifax City Council to its Committee on Works. Non- 
administrative decisions therefore cannot be made by committees 
of council. Similarly the case of Re Davies and Village of 
Forest Hil1!1 clearly indicates that authority cannot be granted 
by council to groups within the municipality. In the Davies 
case the council, by by-law, spelled out regulations governing 
the construction of swimming pools on residential properties, and 
further, provided that before an individual could construct a 
pool he must have the consent in writing of all registered property 
owners within one hundred feet of the pool. The court stated 
that the by-law was invalid as it enabled the property owners 
and not council to decide when a pool might be constructed. 


Municipal councils in Metropolitan Toronto, like all 
municipal councils, are prevented from delegating their legislative 
or adjudicative authority to any other body within or without the 
municipal structure. As such they are, of course, treated 
completely differently by the courts from the federal and pro- 
vincial governments. Those two governments are sovereign. They 
clearly have authority to delegate to anyone or anything, because 
of their status under the British North America Act;12 indeed, 
it was by virtue of that authority that municipalities were es- 
tablished and authority granted to them by the province. 


The problem of delegation raises another interesting issue 
at the municipal level. It is clear from the preceding discussion 
that municipalities are in an inferior position as receivers of 
delegated authority. They cannot give that authority away 
without legislative permission or without the imposition of res- 
trictions upon it. As a result most authority sub-delegated by 
them is so severely limited that it is merely the exercise of 
administrative authority without the exercise of discretion. But 
the status of being an inferior government affects not only this 
ability to enable other persons or bodies to accomplish a number 
of tasks on behalf of the municipal councils but it also affects 
the ability of the municipality to exercise its own authority 
even when it is not delegated. This can be seen by the way in 
which the courts interpret authority granted to municipalities 
under The Municipal Act to regulate certain matters. That 
authority has been limited so as to enable municipalities to 
regulate but not prohibit conduct. For example, a City of Toronto 
by-law was struck down as being prohibitory and not regulatory in 
that by preventing hawkers and peddlers from selling on certain 
main streets the municipality was in fact prohibiting them from 
carrying on their business and not merely regulating them.13 The 
court felt that the power to regulate did not include the power to 
prohibit. 

The power to "regulate" matters appears generally to be 
a very limited one. It does not include the power to deal with 
each case on the merits as it arises, nor the power to vary 
decisions from time to time as circumstances change. A parent may 
think that he is "regulating" his child's behaviour when he tells 
the child what to do from time to time, but that is not what the 
courts mean by regulate. Really, the parent is exercising 
sovereignty when he behaves that way. "Regulating" is making firm 


rules about bed-time, how often baths will be had, etcetera. 
What the courts require is that all children be dealt with by 
uniform rules drawn up in advance to cover all possible cir- 
cumstances, regardless of particular needs. 


The courts will not allow municipalities, in many 
situations, to pass by-laws which may transform their authority 
to regulate and make standards by legislation into a discretionary 
power. For example, the City of Toronto is empowered to regulate 
trades but when it did so by a by-law which, among other things, 
required a permit to be issued by City Council before a certain 
trade could be established, the court struck down the by-law on 
the grounds that the legislature did not intend that the 
municipal council deal with each case individually, but rather 
that the municipal legislation be formulated so that each person 
would be treated in a like manner. The regulations therefore 
had to be detailed in the by-law, to be effective. Any parent 
who has tried to approach the activity of bringing up children 
entirely by making rules in advance will appreciate the difficulty 
municipalities face, particularly when a new situation (whether 
it be developers block-busting or frisbee playing in the living 
room) occurs. 


Although this insistence on general rules does not seem 
to be followed by the courts with respect to zoning matters it 
clearly applies to other areas of municipal enactment. 

Municipal councils therefore cannot develop policies incrementally 
but rather are under pressure to spell out all the details of a 
policy even if the councils wish to make decisions on individual 
matters on their own and not to delegate them. Once again this 

is different from the senior levels of government where legis- 
lation may set standards as broad and simple as "the public 
interest" and allow policy to be developed. } 


Not only may the two sovereign governments delegate any 
powers they may wish, they are often in the habit of delegating 
far more discretion to some of their appointed agencies than they 
delegate to municipal governments. In practice, policy is often 
developed incrementally by the senior levels. An early air 
pollution control statute will rely extensively upon ministerial 
discretion. As time passes and experience is developed, more 
and more precise regulations as to standards will be enacted. 


Some examples of broad delegated powers can be seen 
in the National Housing Act (R.S.C. 1970, c. N-10), where 
authority is delegated to the Central Mortgage and Housing 
Corporation to enter into agreements with provinces and munic- 
ipalities with respect to urban renewal schemes which are inter 
alia "acceptable to the Corporation" (s. 24[1]). We know of no 
pi Nal hs the issue has been raised as to whether CMHC's Board 
= ropeieees: must hold a hearing before deciding whether or not 
iaee er ee mt agreement , or whether regulations setting forth 
& asis for acceptability" ought to have been published. 
sae Corporation 1S given other broad powers to develop national 
using policy by its everyday decisions in that under s. 40(1) 
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it may acquire, construct and improve housing. There is no 

real policy definition found in the legislation. Policy is 
determined by the use of decision making authority by CMHC which 
under the Central Mortgage and Housing Corporation Act (R.S.C. 
1970, c. C-16) may exercise all of the authority of the Minister 
of Housing. 


Other examples can be suggested, such as the broad 
authority of the Canadian Radio-Television Commission to form- 
ulate policy and make regulations under the Broadcasting Act, 
(R.S.C. 1970, c. B-11). A provincial example, albeit under 
question for other reasons in another province is the censor 
board which, under The Theatres Act, (R.S.O. 1970 c. 459 s. 3(2) 
is given authority simply to censor films. It is clear that 
the authority of these organizations to make policy is indeed 
broad, with little legislative direction. Moreover, such 
authority can impinge on the interests of individuals in a very 
direct way and thus should be subject to much closer scrutiny 
and limitation. Recent legislative enactments, and the creation 
of a number of appellate bodies have introduced into the system 
broad powers to scrutinize decision making. The difficulty is 
that if limitations are not placed on discretion, no amount of 
scrutiny will help. We will discuss possible limitations later. 
Nevertheless, it should be noted that although the provincial 
and federal legislatures do not often deal with legislation 
concerning individual matters but, rather delegate that 
authority to inferior bodies, that authority is broad enough to 
allow the incremental development of policy. 


The legal status of municipalities thus has important 
ramifications from the point of view of their policy and decision- 
making role. Because of that status they are obligated to deal 
by detailed regulations of general application, both with 
matters which they are endeavouring to regulate themselves as 
well as with any matters which they wish to delegate. Councils 
are not endowed with the luxury of making generalized policy to 
be developed in detail on a case by case basis; they are not 
endowed with the luxury of enabling others - either employees, 
committees, or independent agents-to assume real responsibility 
for detailed policy formulation, nor are they endowed with the 
capacity to enable others to hold adjudicative hearings and 
report to them with respect to decisions to be made. If anyone 
wonders why municipalities move slowly and underneath a moving 
cloud of paper, the reasons are found in the legislative and 
judicial constellations presiding over their existence. 


Thus far we have examined the legal limitations on 
council's role as policy maker. We have suggested that 
municipal councils are inhibited because much of the details of 
policy must come before council and be dealt with by council. 

In practical terms this means that the kind of fire equipment 

in every different kind of building must be dealt with by council 
and that, indeed every "no parking'' sign, every parking meter, 
and indeed virtually every promotion and dismissal must be dealt 
with in a similar manner. None of this seems to have been done 
intentionally to overburden municipal councils. It seems more- 
over that there is a cognizance of the need to delegate some 
authority and thus the courts' exception for "administrative" 
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authority as seen in the ability of the parks commissioner to 
regulate meetings in the parks. Moreover, clearly the courts 
are concerned about a wider and perhaps more important issue 

which may be described as the "rule of law". 


The Purpose of the Rule 


The approach of the court both with respect to the 
sub-delegation of authority and the ability of municipal councils 
themselves to exercise power on a case by case basis shows this 
concern for the "rule of law''. The concern with respect to the 
exercise of authority by persons other than the municipal council 
is a concern that only those authorized by law to exercise the 
power granted, do so. It is their responsibility. This might 
be taken further, particularly in the case of municipalities; 
since it is the municipal council which was elected and represents 
the interests of the electorate, it must be the council which 
exercises authority. The "rule of law" demands, in short, that 
power be exercised only by those authorized to do so; the 
responsibility must be clear and open. Such an argument is also 
clearly applicable to matters of adjudication and the holding 
of hearings where both individual rights and matters of municipal 
policy are involved. The council was elected to establish the 
policy, and since its decision is the one to ultimately prevail, 
those affected by it should be entitled to be heard by the council. 
The ''rule of law'' thus also involves an aspect of due process. 

The right to be heard by the body making the decision is of course 
part of due process. Similarly, the requirement that council 
legislate by regulatory standards is part of the due process 
concern. The "rule of law'' demands that no arbitrary decision 

be made either by council or by administrators acting on council's 
behalf. The great value in the "rule of law" is that all men 

are treated equally under the law and that discrimination is 
prevented. The court's approach with respect to the exercise of 
powers by council itself and the requiring of standards and 
specificity to control the administrative decisions of sub- 
delegates of council clearly involves such values. 


These policies, which lie behind the courts' decisions 
with respect to municipal government decision-making, are not 
only valid but fundamental to any system of government. Yet there 
are other values and concerns as well. Clearly there is a concern 
that government function efficiently and that one body need not 
make all decisions. Indeed, it is suggested that this is the 
reason for the courts allowing some delegation of authority. 
But there are other concerns that run counter to the strict 
application of the "rule of law" as well. Perhaps most im- 
portant is that some flexibility and discretion is required at 
all levels of government and administration. Stories of welfare 
bureaucrats abound. Those "terrible bureaucrats" who respond to 
a poor widow's plight by stating that "'a rule is a rule" are 
clearly abiding by the "rule of law''. Similarly, a municipality 
which refuses all demolition permits on the basis of a rule or 
policy that none should be allowed is clearly acting upon the 
"rule of law''. In neither case would most agree that the results 
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of such a dedication to the "rule of law" provide a satisfactory 
public response to the needs of the people. 


This of course does not lead one to conclude that no 
rules should bind any administrator nor that municipalities 
should never be required to establish general regulatory schemes. 
It seems clear that what is required is a judicious mix of both 
discretion and restriction on that discretion by established 
Standards or policies. A wise parent makes rules, sometimes 
permits exceptions, and deals with new situations as they arise. 
Different situations may require a different mix of discretion 
and rules. Moreover, it would be sensible to see discretion as 
a continuum between general or vague policies providing few 
restrictions on the ability to exercise authority at one end and 
situations where discretion is more and more limited by detailed 
policies at the other. Throughout the continuum there is dis- 
cretion and that discretion is exercised. The issue is whether 
the municipal council must always exercise most of it with 
ability to delegate very little of it. The rule against dele- 
gation at the municipal level is an attempt to maintain discretion 
at the council level. The result is that a great deal of admin- 
istration must also be conducted by the council since discretion 
pervades the system. 


Alternative Approaches 


The present law not only encourages the situation where 
council agendas are inundated with matters that contain little by 
way of important discretion, but also requires councils to 
establish standards and rules in advance of real experience on 
very many issues. Moreover, the present law leaves it to the 
courts to decide what may or may not be delegated after the fact. 
Municipal councils and their solicitors are, therefore, required 
to second-guess the courts. The difficulty with such a situation 
is not only the confusing legal doctrine on which the courts rely; 
but also, and more important, the fact that governments, including 
municipal governments, often cannot anticipate and answer even 
all major questions of policy in advance. 


It would seem clear that even with expert advice municipal 
councils are not omniscient and may need to allow a detailed 
policy to develop over time. They do not seem to be the appropriate 
‘body at all for the development of the small details of policy 
which amount to administration. Moreover, it can be argued that 
some policy is better developed when applied to individual 
factual situations and that again the requirement of developing 
standards may not be appropriate and may indeed inhibit municipal 
action. 


It would seem fair to say that legislative bodies are 
not the best arenas for the hearing and adjudication of disputes 
or rights. The requirement of municipal council decisions on 
such matters may encourage discrimination and arbitrariness as 
individual votes may be cast for many different reasons. It 
would seem clear, therefore, that there are strong arguments to 
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be made for the alteration of the rule against delegation at 

the municipal level in Metropolitan Toronto. Variations of the 
rule could not only enable municipalities to delegate many matters 
which are now maintained at the council level and thus enable 
councils to have more time for general policy considerations, 

but also such an approach could enable municipalities to develop 
policies as other levels of governments do, through committees, 
through other agencies and through the results of the adjudic- 
ation of disputes and the determination of individual rights. 


We acknowledge that the simple removal of the restriction 
against delegation will not solve all problems; as will be seen 
below the municipalities are still the administrators of 
provincial programmes and their councils may therefore continue 
to act as administrators unless that relationship is changed. 

In any event there must continue to be a concern with respect 

to responsibility for the exercise of municipal powers. There 
must always be a consideration of the discretionary exercise of 
delegated authority. We will now turn, therefore, to an 
examination of possible methods of lessening the severity of 
the delegation rule while still maintaining a serious emphasis 
on the "rule of law''. One possible method is to determine in 
advance areas where the exercise of discretion is not particularly 
important and to provide by statute for the delegation of such 
areas to certain bodies. The other is to provide the municipal- 
ities with broad statutory authority to delegate while building 
in safeguards for the "rule of law"'. 


Section 2 - Specific Areas of Delegation 


As we have outlined, the power to delegate is one of 
the incidents of the power to govern. While we intend to 
recommend that a broad and general power be granted, and that 
it be coupled with a series of safeguards designed to prevent 
abuses of power by authorities subordinate to the council, that 
is not the only possible solution to the problem of trivia coming 
before the council. Indeed, if the trivia problem were the only 
problem the solution could be found in granting very specific 
powers to delegate designed to cover particular areas. One of 
the purposes of this section is to explore specific areas in 
which delegation would appear appropriate. 


Before doing so we must sound a note of caution. It 
would be easy to list the number of items coming before the 
council for decision; categorize them, and conclude that a large 
amount of council time was being occupied with trivia. That is 
not the case. Whatever difficulties municipal councils may have 
with coming to grips with policy matters, they have refined the 
processing of trivia into a highly efficient system. The major 
disadvantages are in time spent by council members reading the 
material prior to council meetings and in the inefficient use 
of senior staff time spent watching the council process an item. 
It will be useful to describe the methods used by councils in 
Metropolitan Toronto to process material. 


Most of the material presented to a council is in the 
form of a recommendation by the municipal staff for a change of 
some sort. The ''changes'' can be the promotion of a labourer 
to foreman, the removal of a parking meter or the passage of a 
by-law to permit the construction of a huge office building, 
but all follow much the same route. 


In general, the operating departments of a municipality 
report first to a standing committee of the council. What this 
means is that when a commissioner of traffic or of public works 
wishes to see a change in traffic regulations, he writes a report 
addressed to the appropriate standing committee describing the 
situation, explaining the reasons for change and recommending 
the change. He then sends that recommendation to the secretary ; 
of the public works committee, generally with in excess of 100 copies. 


The committee secretary takes all of the items he has 
received by some date five or six days in advance of a scheduled 
meeting, lists them into an agenda, makes bundles of copies of 
each item and distributes them to the members of the committee, 
to various civil servants and to the press. A typical City of 
Toronto public works committee meeting may have as many as 
seventy-five items relating to traffic regulations alone. 


When the committee meeting begins, the chairman calls 
the items in order from the agenda, and the great bulk of hee 
are agreed to by the committee without debate. In Toronto oe 
is an alderman for each ward on each committee, and the ppm 
tend to give considerable deference to the views of the ae . 
of the ward. Indeed, agendas are organized by er + eile 
committee member can generally avoid reading much of the ag 
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by restricting himselfto the items relating to the ward he 
represents. Metropolitan Toronto agendas are not organized 

in that fashion since the composition of committees is not so 
rigidly geographic, but the agendas there tend to be shorter, 
and committee members still tend to pay particular attention to 
items relating to their municipality. 


Returning to City of Toronto traffic matters, we said 
that most items are approved without debate. It is perhaps more 
accurate to say that most are disposed of without debate. 
Aldermen generally know the streets in the wards they represent, 
and they may know a good deal about the reasons for the 
recommendations coming forward from staff. The alderman himself 
may have asked the staff to look into the problem. He may be 
aware that one or more of his constituents has asked for the 
change. If he knows the proposed change to be a popular one, or 
if it is an uncontroversial matter which he is personally pre- 
pared to accept, then he is likely to move that the commissioner's 
recommendation be adopted, and that motion is likely to carry. 


If that situation does not obtain, then the alderman 
may do a number of things. He may move that the item be deferred 
for a few weeks, to permit him to have a look at the situation, 
discuss it with the staff or discuss it with adjoining ratepayers. 
He may move that the staff report more fully on some aspect of 
the matter. He may move that the secretary of the committee 
conduct a poll of residents, to ascertain their views. He may 
simply ask that the item stand down on the agenda for an hour 
or so while he does some informal checking. All of those motions 
tend to carry with little or no debate. 


Generally, the committee will not support an unlimited 
deferral or a motion to not approve the staff report, at least 
not the first time the item appears. There is a sense that staff 
recommendations ought to be treated seriously, and ought not to 
be rejected without good reason. 


Assuming that there has been a deferral, the original 
report and any further reports asked for appear on another agenda, 
and the process is repeated. If the matter is a controversial 
one in the neighbourhood, residents may appear as a deputation 
and state their views. There is no law requiring this to happen, 
or indeed requiring that committee meetings be open to the public, 
but in Metropolitan Toronto, open meetings and public deputations 
are the inevitable practice. At the hearing the staff person who 
originated the recommendation will véry probably be asked questions 
about the matter, or will be invited to comment generally. 

Finally the committee votes, and while the alderman of the ward 
is, at this stage, heard with respect, it is not nearly so certain 
that his views will carry the day. 


Following the meeting, the committee secretary prepares 
a report from the committee. The report includes all of the staff 
reports on each item about which the committee is making its 
recommendation, any other written submissions on the item re- 
ceived by the committee, and the committee's recommendation to the 
council. That report is placed on the agenda of the next meeting 
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of the executive committee, generally a week after the standing 
committee meeting. 


When Toronto had a Board of Control the practice was 
for the Board to at least notionally "consider" each item in the 
standing committee reports. What actually happened was that 
citizens who were unhappy with a committee decision would appear 
before the Board of Control and argue the matter again. 


That system may have had relevance when there was a 
Board of Control elected at large from the City as a whole. When 
the executive committee system was introduced, the first executive 
committee agreed informally not to debate committee reports, and 
to send them on to council unaltered. There have been some 
exceptions to that procedure, but that is generally what happens 
today. However, the committee reports do reach the council as 
a part of a report from the executive committee. 


The one major exception to the rule of no debate at 
executive committee occurs when the result of a standing committee 
recommendation would be the expenditure of funds that have not 
been provided for in the estimates. Then the executive committee 
is asked to provide funds. Generally on small matters, and in 
the early part of a year, the executive committee is able to 
advise the council that funds can be drawn from the "'contingency" 
account. 


When the standing committee report reaches the council, 
generally a week after the executive committee has dealt with 
it, most of the items have become quite uncontroversial and are 
adopted without debate. Half of the council, in the case of the 
City and many of the boroughs, have already followed the item through 
a standing committee, and do not bother reading the material 
again. If any member of the council has serious reservations 
about an item he intends to move that it be referred back to the 
committee. If he advances good reasons, the council generally 
supports the referral, and the item takes another month to get 
back to the council. 


We have described this process in some detail because 
we believe that it tends to somewhat minimize the problem of the 
"tyranny of the agenda" which has been made much of from time to 
time. The responsibility for initiating recommendations for 
change lies in most cases with the department head. Aldermen tend 
to initiate change by asking the department head to report on a 
particular problem, either by an informal request or, if faced 
by a reluctant department head, then by a motion carried by a 
standing committee or even by the council. If the matter is 
minor and non-controversial, then the alderman of the ward has 
something close to a veto power. As the matter becomes more 
major, then more and more council members tend to be drawn into 
the discussion, and a full scale council debate may well be 
precipitated by sit. 


From a functional point of view, that does not appear 
to be such a very bad system. What has really happened is that 
traffic matters have been delegated to a department head, who must 
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either get the agreement of one alderman to them or else see them 
carried after a full debate. The more significant the matter 

is, at least in the view of the members of council, the more 
likely it is to receive wide debate. 


The disadvantages of the system are more difficult to 
describe. A very major disadvantage is that members of the 
council become so used to processing trivial matters and so adept 
at it, that they tend to develop little capacity for dealing with 
major issues. An issue such as whether on-street permit parking 
should be permitted will tend to be decided on the basis of the 
exact administrative techniques proposed to be used for issuing 
the permits. The council has little capacity to make the policy 
decision to have or not to have permit parking and if it decides 
to have such parking, commit itself to review the administrative 
techniques later. Those who opposed the policy will equally oppose 
the details: 


Secondly, the staff tends to recognize that the council 
likes to discuss trivial matters, and therefore refers everything 
to the council. A high proportion of senior staff time is spent 
attending the meetings of standing committees and council, often 
merely to cover the possibility that some question may be asked. 
The strongest impression of a spectator at a council meeting is 
of a chairman calling out numbers while everyone says "agreed". 
Even when a subject is debated, it is hard to follow the debate 
without having read all of the material that is before the 
council. The amount of paper is so extraordinary that it is 
impossible to pick it up at the meeting and follow what is going 
on. 


The advantages of permitting delegation of certain routine 
matters ought, therefore, not to be unduly stressed. The flow 
of paper would be reduced, The staff would have a little more 
time, but not much, because the time consuming, controversial 
items would still occupy most of the time. Members of the public 
stopping in on a council meeting would not face so much irrelevant 
paper. Not much else would change. 


There are some present advantages to the municipal system 
over that found at other levels of government which we would not 
wish to see lost. For example, the Minister of Highways for the 
province can make traffic regulations, and when he does so, all that 
is available to the public is the bold regulation prohibiting turns 
or whatever. Municipal government is carried on in public, and 
one of the documents available to the public is a report from a 
staff member saying why it is that a particular regulation should 
be changed. If a member of the public is aggrieved he can see 
those reasons, and if the reasons do not seem to support the action 
recommended, he can generally persuade someone to re-open the matter. 
The same is true for virtually all forms of action taken by the 
municipality. If the rates to be charged for day care are to be 
increased, the council will have received a report explaining that 
action. 
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ran Contrast this openness with the orders-in-council 
fixing the amounts payable for family benefits recipients, or 
the action of the Ontario Housing Corporation in fixing a tent 
scale. The cabinet and the OHC directors will have received 


reports justifying the scales, but those documents are generally 
unavailable to the public. 


Parliament and the Legislature spend much of their 
time debating bills, and the courts have held that the debate is 
meaningless in interpreting what the meaning of the bill is. All 
Parliament receives is the bill, and speeches about it are made 
for a variety of reasons. Municipal councils generally spend no 
time at all debating bills. The councils debate reports which 
set forth the reasons for action, and there seems to be general 
agreement that if the reasons do not justify the conclusions then 
action should not be taken. When the reports are adopted, bills to 
give effect are introduced and they are normally carried in the 
space of a few minutes at the end of the meeting. 


If one wished to reduce the flow of paper to the council, 
one could do so in a number of areas. Significant areas would be 
as follows: 


Traffic Regulations 


Here authority could be granted for such regulations 
to be made either by an official of the council or a 
committee of council rather than through by-law, as 
at present. Since most councils would wish any such 
regulations to at least be reviewed by a committee, 
and to be properly reviewable by the council on a 
motion made in the council, a committee power would 
seem most appropriate. 


Contracts 


It would be appropriate to permit an official of 
the council to award contracts where tenders had 
been called, where the award was to the low bidder, 
where the tender was formal in every respect, and 
where the bid was within the amount budgeted. The 
integrity of the public tendering system would seem 
to be protected so long as it was required that all 
tenders be opened in public and that a report on all 
tenders received be filed with the clerk at the time 
an award was made. 


Lottery Licences 


The power to issue such licences could be granted to 
an official in each case where the present formal 
requirements, including the present requirement that 
the Chief of Police had no objections, were met. The 
power to refuse to grant a licence might best be left 


with the council. 
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Home Repairs Loans 


The power to fix the terms of a loan under various 
federal, provincial and local plans might well be 
delegated to a committee. Over twenty loan approvals 
are authorized by a typical council meeting. 


Termite Control 


The power to make grants for soil sterilization and 
repairs necessary because of termite infestation 
might be delegated to a committee or even to an 
officials 


Sitasets 


The power to grant promotions and to terminate staff 
in the lower echelons of the civic service might be 
given to department heads, perhaps with the require- 
ment of a favourable report from some other official 
such as the head of the personnel department. The 
middle management level, and senior terminations, 
might best be left with Board of Control or executive 
committee, so that only very senior appointments would 
go to the council. 


A number of other detailed matters are referred to the 
council as much as a matter of habit as of legal necessity. If 
municipal councils really wished to delegate more authority, a 
number of the items mentioned below could now be delegated. 


Temporary Street Closings 


These are presently authorized to accommodate various 
community activities such as street dances. There is 
no real authority for the closures, and they are 
always approved subject to conditions that permit 
access to the street. What actually happens is that 
movable barriers are set up and the normal flow of 
traffic is cut off, generally for no longer than a 
few hours. Since the council has really no authority 
to grant the approval that it does, it could equally 
well authorize an official to do it. 


Legal Actions 


The City Solicitor asks the authority of council to 
commence actions about all manner of claims, many of 
which relate to motor vehicle accidents or the 
collection of arrears of business taxes. If council 
had the power to delegate these matters, many of them 
could best be dealt with by the City Treasurer or, 
where one exists, the Chief Administrative Officer. 
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Street Allowance Works 


Applications to plant trees, install fences, erect 
lighting standards and things of that sort are fre- 
quently brought before the council. The terms upon 
which permission will be granted have been largely 
Standardized, and permission is invariably granted 
except in those cases where a member of the staff 
reports on there being some form of hazard. Authority 
to grant permission could well be delegated. 


Attending at Conferences 


While the matter of council members attending con- 

ferences continues to be an issue of some delicacy, 

funds for various staff attendances are provided in 

the annual estimates. When that has been done, there 

seems little merit in bringing, for example, recommendations 
that particular fire fighters attend courses at the 

Ontario Fire College in Gravenhurst before the council. 


Besides the possibility of limiting the subject matter 
of delegation by the council, there remains the possibility of 
limiting the persons or bodies to whom council might delegate 
certain authority. The various persons to whom delegation might 
take place are the heads of civic departments or committees of 
the council. 


In the next section of this report, we advocate a 
power that is unfettered by reference to the persons to whom 
authority may be delegated, and it is our belief that the power 
to delegate will be more usually employed when it is delegated 
to bodies beyond the civil service staff. The effect of such a 
power will be, clearly, to permit the council to create special 
purpose bodies. We believe that such bodies will continue to be 
created, and that it is important that the circumstances of their 
creation, their powers, and the precise form of review of their 
work available to the council should all be open to review by the 
council itself. 


Examples of presently existing boards are agencies such 
as the library board, the local board of health, and the planning 
board. Other agencies, such as the Committee of Adjustment, are 
appointed by councils to act primarily as adjudicative bodies. 
Still others, such as arena boards of management, are appointed 
primarily to permit very local concerns to have an impact on oe 
programming of a particular facil iecy. In every case err cee ic 
powers of the board or committee are laid down in a provincia 
statute without which it would not be possible for the agency to 
be created. Indeed, rather than "delegating" authority to such 
agencies, it often appears that the agency itself has become a 
largely self-perpetuating, relying on the council for only cg : 
votes of confidence in the form of the renewal of appointments an 


the approval of budgets. 
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What we propose in the chapter on municipal services is 
a yery different arrangement. We see the council as accepting 
the ultimate responsibility for providing all of the services 
of the municipality, but having the right to do so through 
boards responsible to the council to the extent and for the 
periods that the council chooses, and subject to the policy 
statements and terms of reference which the council chooses to 
adopt. 


There has been discussion, for example in The Report 
of the Special Program Review Committee,” on the need for 
increased information services, and that report suggests that 
the public library system would be the best way to provide such 
services. That report has been viewed with some alarm by those 
agencies which presently provide a broad range of social service 
and counselling information, using social workers rather than 
librarians to provide the service. We do not wish to take sides 
on the merits of the issue, but we suggest that a municipal 
council might well wish to see both of the services provided 
for under the auspices of the same board. 


If that were the wish of the council, it would probably 
find both the present library board and the present private non- 
profit corporation less than satisfactory vehicles. It would wish 
to broaden the terms of reference of the library board, deal with 
the integration of personnel and set policy guidelines for the new 
board to follow. The municipality is precisely the agency that 
ought to be able to do that work. References to the various 
ministries that fund the two services or, worse yet, the private 
bills committee of the legislature, would not likely be helpful. 
Yet for that sort of decision to be made, the municipality would 
need to be unrestricted in those persons to whom it could delegate 
certain of its powers. 


One may ask why the councils do not simply set up what- 
ever bodies they wish as "advisory" to council. That involves no 
delegation of authority, and might appear to solve much of the 
problem. 


The answer is that councils have been doing exactly that, 
and have been experiencing increasing problems. It is important 
for the council to obtain persons of ability to sit on special 
purpose bodies. Most potential appointees want to know whether 
the proposed position is serious or merely cosmetic, whether the 
advice given has some chance of being acted upon, or not... Picture 
a library board, denuded of staff, buildings, books and funds, 
but told that council would welcome its advice. Most board members 
would resign immediately, and properly so. A body works best, as 
we have observed in another context, when it must both advise on 
policy and bear the responsibility of implementing its own advice 
when that advice is accepted. 


Loot 


In conclusion, we advise against limiting council's 
power to delegate to employees of the council or committees of 
the council. We believe that if permitted to create other 
agencies, and give power to them, it will use the power wisely. 
It may be said that under those terms, a council could delegate 
much of its power to persons unfit to exercise it, and that is 
true. So could the Legislature. So could Parliament. The 
fact that those bodies have not generally chosen to do so is the 
proof that elected governments are jealous of their right to 
exercise power themselves. They tend to delegate responsibility 
to subordinate bodies only when they can see no other effective 
way to do their job. That is what we would expect municipal 
governments to do. 


Section 3 - A General Power to Delegate 


Introduction 


The alternative of providing municipalities within 
Metropolitan Toronto with wide powers to delegate such of their 
powers to whom they wish will now be examined. This alternative 
is very attractive in its simplicity and its basic assumption 
that the municipalities forming the Metropolitan federation are 
mature and responsible enough to handle their own problems. Les 
however, also poses serious questions with respect to political 
responsiveness and responsibility, and, moreover, involves 
serious problems with respect to the "rule of law" discussed 
earlier. 


The attractiveness of this option will be discussed 
first and its problems second. 


Benefits 


It is obvious that a provision in The Municipality of 
Metropolitan Toronto Act to enable any of the municipalities to 
delegate any of their powers is a very simple solution to a major 
part of the problem of delegation. 


The other part of the solution is a granting of more 
general powers to the municipality. Legislation will have to 
deal with both the municipality's power to delegate and with the 
description of the powers originally granted to the municipality. 


A general power to delegate could be drafted clearly 
enough to circumvent difficulties respecting the kind of 
authority to be delegated, (administrative or legislative) and 
Similarly the problem of to whom the power could be delegated, be 
it council committee, municipal officer, employee, or citizen 
group. Such a provision would be in keeping with the province's 
general policy respecting municipalities, which is to strengthen 
and encourage their autonomy and ability to deal with their own 
matters. Moreover, such a provision would be consistent with 
treating Metropolitan Toronto and its constituent municipalities 
as the most mature and sophisticated in the province. The granting 
of a general power would negate the necessity of determining all 
the possible appropriate areas of delegation in advance. In 
addition the problem of deciding at the provincial level to whom 
certain powers may be delegated would also be eliminated. It may 
be, as well, that any success in encouraging the policy-making 
capacity of municipalities will be enhanced by a general power to 
delegate, as it will be the municipalities who make decisions 
with respect to delegation. A general provision, by its very 
existence, may aid municipalities in developing a policy orientation 
because they must make decisions with respect to how different 
matters are to be handled, and may provide a number of different 
ways in which policy might be most appropriately developed. In 
short, such a provision is a key to changing the municipalities 


from inferior administrative tribunals to real levels of govern- 
ment. 
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; There are, however, some serious problems with respect 
to granting to municipalities such a wide power to delegate. The 
problems centre on the political concerns of Maintaining political 
responsibility for decisions which are made; and on maintaining a 
system of government consistent with the "rule of law". 


Polssta cal! Responsibility 


With respect to the narrower concern of political res- 
ponsibility it is clear that municipalities as organized in Metro- 
politan Toronto do not function on the basis of a cabinet or 
executive responsibility for administrative or legislative action. 
This, of course, is in stark contrast to the provincial and 
federal governments where each cabinet minister individually and 
the cabinet collectively is in theory responsible to the legis- 
lature for the actions of each cabinet minister and of crown 
employees. It can be argued that it is this responsibility which 
makes the delegation of authority at senior levels of government 
justifiable. Under such a system, it is argued, administrators 
are controlled by the cabinet and ultimately the legislature so 
that the exercise of discretion is made politically accountable. 


There are a number of responses to such an argument. 
Birst ly. of course, itis clear thatsuch @ systems, net, ufidazed 
in other jurisdictions, such as the United States. In such 
systems, where the legislative arm of government is separated from 
the administrative arm, authority is delegated by legislative 
bodies to administrators with ultimate responsibility for the 
exercise of that power being held by the executive. It would not 
seem difficult to adapt such a system to the municipal governments 
of Metropolitan Toronto as those governments are,in any event, 
modelled in part, after the American experience. 


It should be noted as well that the abuse of administrative 
discretion under such a system is most probably no more severe, 
and indeed, many would argue, less severe than under the Canadian 
system. A Canadian legislature can dismiss its executive, and on 
a few very rare occasions it has done so. When the legislature, 
rooted in partisan loyalties as it is, fails to dismiss the 
executive, there is indeed little other political recourse 
available as a remedy. 


Secondly, it is clear that aside from the occasional 
provision for direct appeals to the Lieutenant-Governor-in-Council 
there is little by way of legislative intervention in the policies 
or decisions of the authorities empowered to receive delegated 
authority. Even the Minister in exercising his responsibilities 
for the many administrative acts of his ministry such as the 
setting of contracts, the administration of personnel, and the 
ordering and carrying out of administrative priorities is not 
often affected by the Legislature's intervention. A major reason 
for the delegation of authority is that the main legislative ~ 
body often finds itself unable or unwilling to deal with certain 
matters. Legislative interference therefore comes most often in 
the form of general amendments to legislation rather than inter- 
ference in the details of policy or administration. As well, a 
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strong argument can be made that where delegated authority is 
being used to develop policy on a case by case basis through 
decisions affecting competing parties rather than by the 
promulgation of general regulations, legislative interference 
and control is not desirable because of its non-adjudicative 
and political nature. 


Finally, it should be noted that it is clearly possible 
to provide for ultimate responsibility at the legislative level 
by either adopting a cabinet or strong executive model of local 
government. 


It would seem possible to postulate three major approaches 
to ensure political accountability with respect to delegated 
authority. All three would involve the replacement of the Chief 
Administrative Officer's relationship with council with a 
relationship whiely consists of a political executive an Tic of 
the C.A.0. The first possible form for such an approach would be 
the strengthening of the office of mayor and thus allowing 
political accountability through him. This might result in the 
establishment of a kind of cabinet, on the American model, 
advising the mayor and assisting him in the administration of the 
City. Such a technique would clearly reflect the state and 
federal governments of the United States but would be the most 
foreign to the Canadian experience and tradition. 


The other possibilities are more rooted in Canadian 
governmental experience at the federal, provincial and municipal 
levels. A second would be to use the existing administrative 
structures, the Boards of Control or Executive Committees and to 
strengthen the administrative responsibility of those bodies. 

Such an approach would circumvent the problems with the American 
cabinet model and would be in keeping with the functions presently 
performed by those bodies of appointing department heads, 
structuring departments, preparing estimates, and calling tenders 
subject to some control by council. This model could be instituted 
by granting to those bodies power which is similar to that presently 
contemplated for the Chief Administrative Officer under s. 214 of 
The Municipal Act, that is to have "general control and management 
of the administration of the government and affairs of the 
municipal corporation'"'. Such bodies, as part of council, could 
then be called to answer for the performance of tasks delegated 

by the council. This approach would seem to be that of a middle 
road between an American system and a true Anglo-Canadian cabinet 
system. 


A cabinet system is also something that could be created, 
and it is this model which we recommend. The detailed structures 
appropriate to Metropolitan Toronto and its area municipalities 
are outlined in Chapter 3 below. To develop this latter model it 
would seem possible to provide for the mayor and his executive 
committee to be elected by council and subject to recall by council 
in order to ensure political accountability for the exercise of 
delegated authority. Our purpose at this stage is merely to 
indicate that a concern regarding political responsibility for 
the exercise of delegated authority can be dealt with legislatively. 
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Polita. cad responsibility, however, is not an end to the 
matter, The provision of political responsibility over delegated 
authority may provide more of the appearance of protection and 
responsibility, than the reality of it. A challenge to adminis- 
trative authority is not often taken directly to the legislature 
or the executive at federal or provincial levels. Rather in 
many instances the challenge to that authority is made in the 
courts by administrative law remedies, and by way of internal 
appeals. In many cases no action whatsoever is taken. What is 
important then, is to ensure that delegated authority can have its 
exercise and scope controlled by methods which do not resort to 
ultimate resolution by council. Although ultimate political 
responsibility is vital to a democratic system, it is only one 


way, and not a particularly successful way, to challenge admin- 
istrative action. 


Procedural Limitations 


We are brought face to face with the issue of the "rule 
of law" once again. A clear concern with respect to authorizing 
municipalities to delegate authority is a resulting increase in 
the exercise of hidden or arbitrary discretionary power. Even 
given Ontario's cabinet system the Hon. J. C. McRuer expressed 
great concern with respect to such problems at the provincial 
level. Section 20(1) of the Anti-Inflation Act (S.C. 1974-75-76, c. 75) 
which provides in part that the Administrator, when satisfied that a 
person is likely to contravene the guidelines may make such order 
as he deems appropriate, is a clear example of unbridled discretion. 
The recent.case of Mitchell v..The.Queen.(24 C.C.C.. (2d) 241) 
indicates the incredible power of the National Parole Board. 

That Board was able to suspend an accused's parole eight days 
before its expiry and require him to serve the balance of his 
sentence without stating any reasons whatsoever for its action. 
Neither the courts, the federal cabinet nor the federal parliament 
came to his aid. A clear danger is the creation of the opportunity 
for such events to occur at the municipal level. 


As mentioned above,the ability to delegate is an im- 
portant new tool for effective municipal government. The real 
issue therefore is not whether to allow it but rather how to 
control, check and limit it so as to prevent the kinds of serious 
difficulties we have outlined. The question is one of finding a 
_method of delegation which serves both the values of enhancing 
municipal policy development and the "rule of law''. Unless an 
adequate balance of the two can be found it would seem inappropriate 
to suggest that a broad power to delegate should be granted to the 
municipalities in Metropolitan Toronto. That view does not mean 
that municipalities cannot be trusted as much as senior levels of 
governments with such powers; but it simply means that present abuses 
at the federal and provincial level should be avoided if the 
power to delegate is extended to municipal governments. 
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In seeking ways to preyent an abrogation of the ''rule 
of law" at the municipal level, a number of alternatives are 
available. The courts have attempted to solve this problem by 
virtually only one method, that of requiring councils themselves 
to limit discretion in the by-law delegating the power. In this 
Chapter a number of other methods will be discussed. Councils for 
example could also influence their delegates by providing them with 
directions in the form of policy statements. There are other 
methods such as the requirement for complete public access to 
information regarding the exercise of delegated authority; the 
requirement that bodies exercising delegated authority do so by way 
of published rules and decisions; the requirements that 
authorities exercising delegated power adopt and publish policies 
which they must use for the exercise of their discretion, and 
finally the requirement of permitting appeals to council or some 
body reporting to council. 


In addition to ensuring a wise choice from among those 
requirements, it is important to ensure that the rules and pro- 
cedures adopted by sub-delegates at the municipal level are 
capable of being enforced by the courts. What is being suggested 
therefore is essentially a method for the structuring of dis- 
cretion and the limiting of its scope while ensuring that council, 
using its delegates as it sees fit, has adequate means for 
policy development. 


In order to understand this adequately it is necessary 
to understand the role of the courts in the judicial review of 
administrative and indeed governmental action. The courts' 
function in overseeing the exercise of legislative authority is 
not to examine the merits of an individual decision. In a con- 
Sstitutional question respecting the division of powers between 
the federal and provincial governments it is not the merits of 
the legislation in question which is challenged but rather the 
jurisdiction or capacity of either level of government to pass 
that legislation given the division of powers in the British 
North America Act. Similarly, with municipalities, the courts do 
not rule on the wisdom of a municipal enactment but rather on 
whether the municipality has the authority to pass such legis- 
lation. For example, the Court of Appeal in Ontario recently 
struck down a Metropolitan Toronto by-law restricting the hours 
of car washes - not because the Court ever considered whether 
such legislation was wise, but rather because it decided that 
Metropolitan Toronto had no authority to enact such restrictions 


pursuant to the power granted it under The Municipal Act and The 
Municipality of Metropolitan Toronto Act.! It is clear such 


authority is important in preventing abuses of power and should 
apply to decisions, policies or rules made by sub-delegates at 
the municipal level. Although the courts would appear to have 
inherent jurisdiction to determine such matters with respect to 


sub-delegates, a legislative enactment specifying so would seem 
appropriate. 


In addition it would be necessary, to ensure that the 
exercise of municipal jurisdiction is kept within broad bounds 
by requiring that any body, individual or organization receiving 
authority from a municipality could exercise only the authority so 
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received and no other. This would be a most important limitation 
for one could imagine a corporation exercising municipal powers 
and also exercising its inherent corporate powers to further the 
purposes of the municipality. With respect to the exercise of its 
corporate powers, which are very broad, it might use those 

powers for instance to buy land, or provide services which its 
delegated power did not contemplate. A typical existing example 
of this might be Central Mortgage and Housing Corporation which 
may perform many functions which are not reviewable or controllable 
because of its "corporate" nature. For instance, lands may be 
purchased, which are not related to the purposes of its enabling 
legislation. 


At the municipal level there are presently boards of 
management created by municipal by-law, and their authority is 
limited to the management of an arena or community centre. However, 
there are also corporations created by the municipality for one 
purpose, but possessing all of the powers of any corporation. The 
City of Toronto Non-Profit Housing Corporation, The Toronto Arts 
Advisory Corporation and the Metropolitan Toronto Housing Company are 
all examples. Each of these corporations possesses all the power 
of any business corporation, and we appreciate the concern about 
abuse of power. While none possess more power than,say the T. 

Eaton Company Limited or Canadian Pacific Railways, at least the 
aggrieved citizen by the actions of a business corporation can 

accept that there is no identity of interest between his govern- 
ment and the corporation the behavior of which is disturbing him. 


There are recent proposals in the City of Toronto re- 
commending that much local administration might best be delegated 
by municipalities to local community corporations. One could 
envisage such a corporation being empowered to manage a park. 

Such a body would be able to purchase property as a result of its 
corporate status and then regulate the land as a park by virtue 

of its delegated authority. It would seem desirable to limit a 
the authority of the corporation to only the management of specific 
lands. 


We are discussing facilitating delegation, yet limiting 
the arbitrary use of discretion. One method is by providing 
limitations for and reviewing jurisdiction. In addition, there 
are other important ways to control discretion. These too 
require the courts to be overseers of the action of the recipient Ss 
delegated authority, not from the point of view of reviewing the 
merits of decisions but rather only to ensure that standards are 
set and arbitrary conduct minimized. In this way the courts are 
not actively involved in municipal administration or policy. 


We noted elsewhere that municipalities generally cannot 
legislate on an individual basis but rather must do so generally. 
It is most likely that such a provision would apply Ee any body 
receiving delegated authority, although the Mitchell~case is an 
example of a situation where pure discretion, without rules or 
reason was allowed. It would seem useful to clarify the situation 
and in any case where individual rights are to be dealt with, i 
demand that municipalities require the establishment of publishe 
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rules by any recipient of their authority. Such a situation 

would ensure equal treatment of persons dealt with, and also 
enhance the ability of the courts to judge whether the delegated 
authority was being exercised in accordance with the terms of its 
delegation. That is precisely what the Legislature required when 
it permitted municipalities to establish Committees of Adjustment 
but insisted that the Committee rules be subject to approval. 

Any provision which permitted municipalities to enable other bodies 
to hold hearings and make decisions or to adjudicate rights would 
probably be dealt with by the courts in such a way as would 
require the rules of natural justice to be observed. However 
there is merit in the province stipulating that the municipalities 
of Metropolitan Toronto specifically require notice, hearings, and 
reasons in any adjudication. Not only would that alleviate any 
problems of judicial interpretation, it would also remind the 
council of its duties at the moment council searched the statutes 
for its powers. 


The courts do not often require administrative bodies 
to publish policies which limit them in the exercise of their 
discretion. On the contrary,the Court of Appeal specifically 
stated that the Ontario Municipal Board could not fetter its 
discretion and decide cases on previously announced policies. 
Similarly, the only basis upon which municipalities can limit 
their own power to pass future by-laws is the specific authority 
of an official plan or a policy statement under The Housing 
Development Act. While this may be appropriate for an elected 
government, we do not believe it appropriate for the OMB or 
any other appointed body. It would seem wise to enable the 
municipalities to require a fettering of discretion by bodies 
exercising delegated authority by the stipulation that those 
bodies must prepare and adopt policy statements which must be 
followed in the exercise of the delegated discretion. 


Our list of restraints therefore encompasses the 
limitation of the authority of the subordinate body, the 
requirement that procedural rules be adopted and published, 
the requirement that provisions respecting notice, hearing, 
reasons and other elements of natural justice be observed, and 
the insistence that adopted policy statements govern the 
exercise of discretionary authority. Many of those matters 
could and should be left to the council. The council would have 
to limit the authority when it passed it on to a subordinate 
body. It could hold to itself the right to approve procedural 
rules and to approve (or even formulate) policy statements. 


A further constraint is that in many cases the 
council will be appointing the actual persons exercising dis- 
cretion, and the personality of those persons becomes a practical 
consideration. Courts have tended to avoid any consideration of 
the appropriateness of the persons to whom authority is delegated 
but from a practical point of view the issue is a major one. 
Many people would accept the Fire Chief exercising discretion but 
would object if a council were foolish enough to give the same 
power to a convicted arsonist. Delegation to a committee of the 
council, or to the mayor, or to a municipal version of a cabinet 


279 = 


minister, is different in kind from delegation to an interested 
or disinterested citizen. While we do not adyocate legislative 
constraint, we suggest that there will be serious practical con- 
straints on the number of inappropriate appointments a municipal 
council can make. Unlike federal and provincial orders-in-council, 


municipal appointments are made in public, generally debated and 
often reported in the press. 


Another method of controlling administrative discretion rather 
than maintaining all policy decisions at the council level is to 
require provisions for appeals to council or some body reporting 
to council with respect to decisions or rules made by a sub- 
delegate. Such a provision would, however, seem to be more con- 
cerned with council's review of the merits of the policy or 
decision made by its delegate rather than the procedure followed 
or abuse of discretion. Moreover, the requirement of such appeals 
to council in some ways runs counter to the whole thrust of 
delegation. It would seem, however, that council, in matters 
where there is an adjudication or a decision made respecting an 
individual by a sub-delegate, should be required to provide for 
an appeal. Such a provision would be in keeping with the general 
thrust of provincial legislation which in accordance with the 
McRuer Commission has provided for appeals from administrative 
tribunals. Therefore, it would seem advisable to require council 
to provide for appeals in such limited circumstances but not in 
lieu of one of the other procedural means suggested to limit dis- 
cretion. Moreover, it would seem appropriate to enable council 
to establish the appeal procedure it deemed best. That is, council 
should be able to determine in most situations whether an appeal 
should be to itself or to a committee or to an individual depending 
on the nature of the body exercising power in the first instance. 
In addition, it should be noted that in many important areas, such 
as planning, provision is presently made for appeal to the 
Ontario Municipal Board. This will, however, be discussed in our 
chapter on Planning. 


We have outlined a number of ways in which a general power 
to delegate can be made more compatible with the "rule of law" at 
the municipal level in Metropolitan Toronto. All of these methods 
or indeed most of them may not be suitable in any given situation. 
For example, if council were to delegate to a committee of council 
authority to hold hearings and make decisions regarding demolition 
permits it might not be suitable for council or the committee to 
adopt a policy in advance for the issuance of those permits. It 
may be that this can best be done by the development of policies 
through written decisions of the committee after hearings res- 
pecting individual items, 


If authority is to continue to be given to the parks commissioner 
to grant permits for the use of the parks it may be desirable to 
require the commissioner to draft and publish a policy statement 
with respect to park permits, Such rules might well give first 
preference to programs actually sponsored by the Parks Department, 
and secondly to activities sponsored by organizations existing 
in the surrounding community. They might prohibit any user ~ 
from charging an admission fee to any part of the park, require 


organized users to clean up debris, and matters of that sort. It 
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would also be appropriate for anyone denied a permit to be given 
a hearing and reasons. 


If authority is going to be given to a committee to 
regulate parking, once again policies would be desirable and 
the formal decisions would have to be very explicit. Very firm 
rules respecting eligibility would be desirable if a committee 
were to decide on loans for house repairs. In short, it is 
desirable to enable council to delegate authority but since 
delegated authority may be exercised in many different ways, to 
also enable it to specify one or more of the above-mentioned ways 
to limit the exercise of that discretion. We feel that recipients 
of delegated authority should at least be bound by council's policy 
or rules, their own policy, their own rules or their own previous 
reasons of adjudication, if the "rule of law" is to be preserved. 


Some would suggest that such controls are not enough 
and that the courts are not suitable to handle the supervision 
of such matters. In response we would state that this technique 
has its origins in the present legal system in that administrative 
agencies in many situations are required to make rules and give 
reasons. Moreover, with respect to policy statements, municipalities 
are presently required to use such a technique to limit their own 
authority - with respect to planning through official plans, and 
with respect to housing through approved housing policy statements. ° 
These policy statement requirements have, it must be admitted, 
not resulted in much litigation, although there has been at 
least one recent and important case on whether a zoning by-law 
was in conformity with the official plan. This, however, does 
not mean they are ineffective. Clearly the desire is that relief 
in the courts be only a last resort and the requirement of such 
devices, in itself, is the most effective limitation on abuse. 


We would suggest that the exercise of delegated authority 
in the ways mentioned be accomplished through the passing of 
resolutions, the making of orders, and in cases involving adjud- 
ication, written decisions. The promulgation of rules or policies 
at a sub-municipal level should always be exercised in this way 
to ensure their legal reviewability. If the Fire Chief is to 
decide on what fire equipment is required in a building, the 
owner should be entitled to a written statement of the policies 
being followed, a hearing, reasons, and a formal order requiring 
installation of a fire extinguisher. We do not propose that the 
Chief simply tell an individual what to do. Definite governmental 
action should be taken on these matters to validate them and to 


ensure that they are seen as governmental rules or policies, and 
thus reviewable in the courts. 


In addition to the requirement of formal action, it is 
desirable to provide for public access to all rules, policies and 
decisions, at both the council and sub-council level. Delegation 
we have maintained is essential for a better policy role for 
council but it should not be a way of hiding municipal action. 


The present provisions in The Municipal Act and The Municipality 
of Metropolitan Toronto Act are not broad enough to cover this 
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problem. S. 216 of The Municipal Act essentially covers documents 
in the possession of the clerk and while everything the council 
receives goes to the clerk, the present Act does not contemplate 
delegation. One solution would be to require all those to whom 
power is delegated to deposit their material with the clerk. 
Section 19 of the Metro Act does not provide appreciably more, 


although it does specifically include the minutes and proceedings 
of all committees. 


In summary, we would suggest that although a broad 
power to delegate brings with it many concerns with respect to 
the "rule of law'', those concerns must be weighed against the 
value of enabling the municipalities of Metropolitan Toronto 
to develop and implement policy in a manner similar to the senior 
levels of government. Those concerns can best be dealt with by 
restricting the right to delegate not by reference to substantive 
areas with which the municipalities deal, but rather by way of 
reference to the procedures which they must follow. Legislation 
requiring at least one of the methods suggested would enable council 
to choose a method which would most effectively control the 
exercise of the particular discretion granted. In addition the 
requirements of administrative resolution and public access would 
provide further protection. The provision of appeals to council, 
its executive or another body established by council where the 
decision of the sub-delegate in the first instance affected a 
particular individual or applicant is also suggested. It would 
seem desirable to enable the council itself to decide upon the 
nature of the appeal body. 


We recommend that general delegation be allowed but in 
a way that not only provides the safeguards presently felt to 
exist as a result of the rule against delegation, but that also 
strengthens those protections. If such a proposal were adopted 
the council of a municipality could, for example, delegate authority 
to grant loans for residential rehabilitation to a small committee. 
Council, in so doing, could stipulate that a hearing be held, 
could further provide some general guidelines for the committee 
to follow and could further provide that the committee draw up 
and adopt detailed policies respecting the exercise of its 
authority and require it to give reasons for the granting or 
refusing of an application. Since individual rights are involved, 
an appeal would have to be provided. Such a situation seems © 
more desirable than leaving such a decision to a chance vote in 
council. Besides his right of appeal, the applicant could have 
recourse to the courts for judicial review if he found that he 
was entitled to the loan because he filled all the prerequisites 
adopted by council and the committee. Today the same person 
would have trouble even finding the rules. 


Similarly, if a municipality were to delegate authority 
to run an ice arena and to allocate ice time (for which there is 
already authority) the committee or arena board responsible for 
such a task would be required to establish policies for the 
allocation of ice time and groups or individuals who applied for 
the use of the ice and were refused would have an opportunity to 
appeal, for example, to the Commissioner of Parks, or a Committee 
on Parks and Recreation. 
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Conclusion 


We feel that the openness of the procedure, the require- 
ment of reasons and the right of appeal would make applications 
for judicial review rare. We do not believe that the courts would 
be inundated with many new claims. It is important to note that 
the establishment of such a procedure at the municipal level 
would provide more protection for individuals than the existing 
system, not only by ensuring the opportunity for an appeal and 
judicial supervision but also by providing a more open and 
structured process. 


In addressing the problem of general delegation we have 
assumed that councils can best decide to whom they wish to delegate 
authority. It would seem that any initial move towards delegation 
would probably be to committees of council or employees of council 
who would be given specialized legislative or adjudicative tasks. 
The issue of delegation to groups within the community for the 
purposes of neighbourhood government has therefore not been 
directly dealt with. The main reason for this is that under a 
general power to delegate it would be the municipalities which 
would decide if they desired to establish community boards or 
organizations. As noted above, there are limited versions of 
such organizations provided for in The Municipal Act. For 
example s. 352(74) of that Act enables municipalities to establish 
boards of management for community centres, and s. 361 provides 
for boards of management for improvement areas. It would not 
seem unlikely that municipalities might wish to establish such 
organizations for other purposes, such as residential improvements, 
multi-use centres, or to aid in the co-ordination_and integration 
of municipal services at the neighbourhood level. A broad power 
to delegate would provide the municipalities with flexibility 
to provide for such matters without in any way mandating a new 
level of local government. To make that clear, we suggest that 
it would not be appropriate that the power to delegate should 
enable municipalities to completely abdicate their responsibilities 
to another organization or body. Our suggested procedural res- 
trictions inhibit such a possibility, but we suggest as well that 
a general authority to delegate not be so broad as to enable the 
delegation of authority to levy taxes. 


A general power to delegate, along with procedural and 
financial safeguards provides the greatest opportunity for 
enhancing municipal decision-making and granting municipalities 
within Metropolitan Toronto many of the tools of government. It 
is consistent with the preservation of the "rule of law" and the 


preservation of the integrity of the municipality. We therefore 
recommend it. 


CHAPTER II - ORGANIZATION QF MUNICIPAL CORPORATIONS 


Introduction 


Classical descriptions of governments distinguish 
between the functions of the legislature, the executive and the 
judiciary. Put simply, the first makes laws, the second takes 
action to administer the laws (including both managing public 
resources and delivering services) while the third makes enforceable 
decisions as to how the laws fit particular circumstances. 


The pattern we are used to in Canadian politics is that 
of an elected legislature, an administration that is constantly 
responsible to the legislature, and a judiciary appointed by the 
administration. We use the sovereign as a symbol for the ongoing 
nature of the administration which consists of the Governor or 
Lieutenant Governor-in-Council, and we use the sovereign directly 
to own the public property of the nation or a province, dividing her 
conveniently into The Queen in Right of Canada or The Queen in 
Right of Ontario. 


At the municipal level it first appears that all three 
functions have been assigned to the elected council. All by-laws 
are enacted by the council, making it look like a legislature. 
Some judicial and quasi-judicial functions are performed by the 
council; such as the* councils right’ to act as a court of revision 
on assessment cases, or hear and determine applications for 
demolition permits. Since the prohibition against delegation of 
functions is a strong one, as discussed above, many trifling 
matters of administration are also dealt with by the council. 


We therefore have a municipal council that is highly 
constrained in what it can do by both the statutes giving it 
power and by its sources of revenue, but which, when acting in 
areas where it does have power, appears to unite in one body the 
judicial, administrative and legislative functions. While the 
reality is somewhat less united and somewhat less omnipotent than 
this short description might suggest, it is worth considering how 
we came to this state of affairs. 


It has been argued that the model for Ontario municipal 
government was the New England town meeting, and that the form 
was brought to Ontario by loyalists following the American War of 
Independence. However much that model may seem to be what was 
finally created, the pattern by which local government developed 
appears to have been otherwise. Glazebrook's social history of 
Ontario! draws a picture of local government entirely in the hands 
of appointed local magistrates, with certain officials such as a 
clerk, assessor and keeper of highways responsible to the magistrates. 
Some officials were elected while the magistrates themselves 
appointed others. The magistrates had a very limited power of 
taxation and had power to make regulations concerning the prevention 
of fare: 
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The system had its drawbacks, and as early as 1816 the 
magistrates and inhabitants of Kingston were petitioning the 
Assembly for more power. Their concerns were with the state of 
the roads, with their inability to make building codes and to 
compel inhabitants to keep fire fighting equipment on hand, and 
with a desire for some consumer protection regulations ("to fix 
the size of bread"). Examining the list of concerns today one 
might conclude that little had changed over a century and a half. 
The private legislation being sought by metropolitan municipalities 
over the last few years has included requests to regulate housing 
standards, rents, peddlers and a request for more taxing power 
for sewers. 


The Legislature responded first by a series of acts 
giving magistrates in the Courts of Quarter Sessions more power. 
By the 1830's elected corporations began to be created to administer 
those matters which had previously fallen to the magistrates. 
These were first referred to as Boards of Police, and when Toronto 
was made a city in 1834, the mayor and aldermen continued to be 
justices of the peace. It is from these traditions that a mayor 
is still referred to as the "Chief Magistrate". It also helps 
explain the blending of legislative, administrative and judicial 
functions still found in municipal councils. While the formal 
judicial functions have now been reduced to a minimum, much of 
the council's work, in planning and a variety of other matters, 
continues to be one of arbitrating disputes between private 
parties. Local councillors are no longer automatically justices 
of the peace but justices still have the power to hear and 
determine prosecutions under municipal by-laws. 


A number of documents on local government have recently 
called for the local council to become a more "policy" oriented 
body, with committees of council clearly labelled as policy 
committees, and with all administrative matters delegated to 
appointed staff. 


The kindest thing that can be said of such a distinction 
is that it is probably made by those driven to their wits' end by 
the collected administrative trivia of local council meetings. 
However, the distinction flies in the face of all our traditions 
of local government, and has not been used by any other level of 
government. Any system of government needs the power to enact 
regulations and administer them, and the process of administration 
frequently involves’ the establishment of tribunals to determine 

_the extent to which the regulations apply to particular cases. 
In practice, the formulation of regulations is usually deeply 
intertwined with the system of administration and with the appoint- 


ment of staff to conduct the administration. That is so at) add 
levels of government. 


When the government of Canada proposes changes in income 
tax law to Parliament, it does so with a consideration of both the 
government's revenue requirements and the administrative needs of 
the Department of National Revenue. Exemptions are broadened or 
narrowed and tribunals are established at least in part on the basis 
of the experience of the civil servants administering the law. 
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By the same process, changes in the staffing of a 
particular agency or department are a responsibility of govern- 
ment and are a proper subject for discussion in the legislature. 
Those purely administrative matters are frequently of more public 
concern than any bare issue of policy. Parliament has spoken on 
the policy considerations that ought to govern the awarding of 
airport contracts or the behaviour of senior civil servants. 

It also demands the right to discuss whether those policy 
concerns have been appropriately administered by the government 
and most citizens would agree that those matters should be 
publicly discussed. 


Any federal or provincial minister, and many local 
politicians, would agree that a separation of policy development 
from administration would be at best inadvisable and is more 
probably impossible. If a minister of agriculture is receiving 
criticism from farmers on, say, the way crop insurance works, 
the minister's first act will be to meet with the people who run 
the crop insurance programme and see what they have to say about 
it. After due deliberation the minister may conclude that the 
only real answer involves some changes of personnel in the crop 
insurance office, and he will discuss those with his deputy and 
expect to seem them carried out. True, the minister may have to 
give policy directions to staff, and he may even have to see those 
put into legislation, but through it all the control of administration 
and policy development rests in one office and indeed in one person. 


In our view, government does not work very well any other 
way. It used to be the case that policy recommendations were 
made to ministers by their deputies, and when the recommendations 
were accepted, the deputies carried them out. The deputies tended 
to carry out the recommendations very well, since they had made 
them in the first place, and had a good idea of how they would be 
implemented. 


Now a considerable number of people work on the personal 
staffs of ministers and indeed of local councillors giving policy 
advice. When the advice is acted upon by the minister or by a 
municipal council, some ongoing department or ministry must try to 
form the new policy statement into a workable efficient public 
programme, and to administer it. The division between policy : 
making and administrative functions can cause serious difficulties. 


Some of the basis for the division of functions may be 
found in the major movement to remove politicians from municipal 
administration in the latter years of the nineteenth and the early 
years of the twentieth centuries. It was based in the United States 
and was designed to deal with the phenomenon of corrupt boss politics. 
It gave rise to the theory that municipal government should be a 
sound businesslike administration without political interference. 

We look on that as a dangerous theory, which can have the result 

of making local government a remarkably undemocratic institution. 

The major fruits of the movement for businesslike reform were the 
establishment of both City Managers and a variety of special purpose 
bodies, including the Board of Control. We do not believe corruption 
to be a present problem in Metropolitan Toronto, and we believe that 
the electors have shown an ability to deal with any hints of 
corruption that have arisen. 
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Certainly it is to be hoped that municipal councils can 
concern themselves more with policy and less with the details of 
administration. That situation can be achieyed by a combination 
of wise laws, wise local councillors and an appropriate adminis- 
trative structure. It would, howeyer, be a mistake in our view to 
unduly restrict the council's ultimate responsibility for 
administration. The day when a municipal civil servant can tell 
his council that a particular matter is beyond the scope of the 
council's authority as being a matter of administration will be 
the day when the system goes out of control. 


We ought also to recognise that the politician's close 
familiarity with the details of administration has been one of 
the strengths of local government. When Albert Campbell gave his 
inaugural address as Metropolitan Chairman in 1970, he boasted that 
he knew Scarborough so well that if you named any intersection of 
streets in the Borough, he could tell you the direction in which a 
spilled cup of water would flow. He hoped to learn as much about 
the rest of Metropolitan Toronto, and only his death and the fact 
that local sewers are an area municipality responsibility prevented 
that. 


Many observers feel that local governments do a highly 
efficient job of providing local hard services, and one of the 
reasons for that has been a system that gave the local politician 
a close working knowledge of exactly how the services were delivered. 
That benefit should not be discounted. 


It is also true that many if not most policy changes 
at the local level have resulted from the fact that a series of 
apparently trivial decisions were made by the council as a whole. 
Toronto moved to a policy of letting local residents have a voice 
in road widenings only because every road widening came before 
the council. In the same way, the policy of licensing vacant lots 
as "temporary" parking lots was only changed because council 
noticed that some licences, which the council had to renew frequently, 
had been in existence for over twenty years. But the problem is that 
councils may become lost in administrative detail and never see 
the broader policy perspectives. There is much to be said for 
forcing the legislative branch of government to actually deal with 
its own ongoing programmes. The starting point for a change in 
policy probably ought always to be a clear understanding of the 
existing policy and the administration supporting it. 


Having said all of that, we are brought back to three 
features of present-day reality. The first is that the municipal 
councils do spend an inordinate amount of time on administrative 
matters, The second is that certain members of the council and 
the staff do exercise administrative responsibility. The third 
is that the power of the council to change its own systems of 


operation is severely constrained by both provincial statute and 
its own traditions. 


The means by which councils might be permitted to free 
themselves of consideration of many administrative matters are 
discussed in Chapter I on the Power to Delegate. The other two 
matters mentioned above - the present extent of delegation, and 
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the power of the council to change its system - go to the question 
of how a power to delegate might best be granted and used. 


In considering what actually happens at present, we 
should be aware of certain sections of The Municipal Act and the 
role of the executive organization of council. Section 241 of 
the Act states that, except where otherwise provided, the powers 
of every council shall be exercised by by-law. That section 
creates a significant pressure for everything done by the 
municipal corporation to be referred to the council. Councils 
tend to pass specific by-laws about as many matters as possible, 
and then to "confirm" everything else they have done with a 
confirmation by-law. As long as that provision remains unchanged, 
municipal solicitors will continue to advise that many matters be 
referred to the council and be confirmed by by-law. 


The Mayor 


The Municipal Act does, however, provide for some duties 
falling upon persons or bodies other than the council. The Mayor 
is described in sec. 209 as being both head of the council and the 
chief executive officer of the municipal corporation. His duties, 
as contained in section 210 are: 


(a) to be vigilant and active in causing the 
laws for the government of the municipality 
to be duly executed and obeyed; 


(b) to oversee the conduct of all subordinate 
officers in the government of it and, as 
far as practicable, cause all negligence, 
carelessness and violation of duty to be 
prosecuted and punished; and 


(c) to communicate to the council from time to 
time such information and recommend to it 
such measures as may tend to the improvement 
of the finances, health, security, clean- 
liness, comfort and ornament of the 
municipality. 


In addition, section 212 permits him to call out the posse 
comitatus to enforce the law. 


The actual functions of a mayor are difficult to define. 
In general, the job has become what the incumbents have made of it, 
and the designation "chief executive officer" has rarely, if ever, 
been put to any test. All municipalities in Metropolitan Toronto 
have made a practice of assigning all specific executive duties 
to members of the civic seryice. 


Mayors, of course, perform a variety of ceremonial 
duties. Some have developed a sufficient interest in and 
capacity for policy initiatives that the councils have looked 
to them for leadership. Most mayors have been looked upon by 
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their councils as having a leading role in "external an idits .; 
generally in negotiations with the proyincial or Metropolitan 
governments but sometimes with federal ministers. In addition 

to his duties with his council, the mayor functions as chairman 
of his council's Board of Control or Executive Committee, and 

in that capacity he is frequently concerned with senior personnel 
matters. 


Our discussions above have described the role of the 
mayor, but have not touched upon the appropriateness of that 
role. There are two directions in which change could take place. 
On the one hand, the mayor could be given increased powers, 
following the pattern of U.S. "strong mayor" systems. Such a 
system would basically confirm the mayor as chief executive and 
ought to permit him to appoint department heads. In our opinion, 
such a system could be introduced without doing violence to the 
Canadian tradition of an independent civil service. The persons 
appointed would act more like ministers than permanent department 
heads. It might be necessary to establish an equivalent to civil 
service commissions in order to guard against patronage appoint- 
ments within the civil service, but that could be done. 


We do not recommend that this system be followed, but 
we feel that it is worthy of consideration since it would be an 
accurate reflection of the powers which we think the public 
probably assumes that a mayor exercises. The election campaign 
of a mayor in any of the larger area municipalities is a very 
major undertaking. It involves more electors than are faced by 
any member of the Legislature. It inyolves no subsidy by public 
funds and it requires no disclosure of expenditure and sources 
of funds as is now required at every other level of government. 
The public understandably believes that the election involves a 
matter of some consequence. If that sort of election is to 
continue, one reasonable thing to do would be to give the mayor 
powers commensurate with the process of election he or she has 
gone through. 


Another approach to the office of mayor would be to 
make the mayor something more akin to a parliamentary leader, 
with responsibility to his council. That system would require 
that the mayor be chosen by the council. The system could not 
be a complete copy of the parliamentary system, since most people 
would probably not want to see uncertainty about the date of 
elections or the possibility of a non-confidence motion pre- 
cipitating elections. It is that feature of the parliamentary 
System, more than any other, which gives rise to the extremely, 
rigid party system found in Parliament and in all of the provincial 
legislatures. The public may be willing to accept the development 
of municipal political parties (which might be significantly 
different from the provincial and federal part les} out, en, Ls 
probably not willing to see a system created where the development 


of parties would be seen as a necessity for the functioning of 
the system. 
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Howeyer, a mayor could he chosen by a council without 
the need to precipitate elections upon the loss of confidence. In 
essence, the choice of the Metropolitan Chairman is presently 
done on that basis. If one wished to provide for a slightly 
greater degree of flexibility (as might be very appropriate if 
the term of office were extended from two years to some longer 
period) one might then provide for the mayor being replaced by 
some other member of the council by a vote of at least fifty 
percent of all the members of the council, such vote to be taken 
after at least two weeks notice of motion and such vote to name 
the new mayor. Such a system would mean that the mayor would have 
had to have lost a considerable part of his council support before 
he could be replaced. 


Such a system would be in considerable accord with 
Canada's political tradition. He would be as popularly elected 
as is the Premier or Prime Minister. While the change would not 
give the mayor the "strong mayor" powers of a U.S. mayor, it would 
give him such a credibility with the remainder of council that it 
is likely that the mayor would be in a very strong position to 
influence the choice of executive committee members, and a 
municipality with a council-chosen mayor would require a council- 
chosen executive committee. 


Such a system would certainly tend to foster the develop- 
ment of municipal political parties, and there is of course much 
to be said in favour of such a development. On the basis of the 
political alliances that have in fact developed in certain of 
the Metropolitan municipalities in the past five years, it would 
not appear that the local parties would necessarily be a mirror of 
the provincial parties. 


Ontario has prided itself, over the years, on a tradition 
of strong and independent local government. It is probable that at 
the present point in time, most of the citizens of Metropolitan 
Toronto would favour continuing with a system of a mayor elected 
at large, simply because that is the system they are used to. 

Some, however, would be ready for a change, and to the extent that 
a Metropolitan Chairman who is not elected at large continues to be 
the pattern, more citizens may come to see merit in the system. 
Were it not for the problems that the continuation of a two-tier 
system of local government entails, we would be therefore inclined 
to recommend that the system by which the mayor is chosen be made 

a matter to be determined by each of the councils. 


Organization Of The Executive 


Boards of Control are provided for in sections 203-208 of 
The Municipal Act and all area municipalities in Metropolitan 
Toronto have such Boards except the Borough of East York and the 
City of Toronto. In the City, special legislation provides instead 
for an Executive Committee elected by the council from among the 
aldermen who, in each ward, receiyed the largest number of votes. 
The Board of Control has the duty of certifying the spending 
estimates, calling for tenders and awarding contracts, nominating 
to the council all department heads and, after a favourable report 
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by the department head, all other officers, clerks and sawn 
It may dismiss or suspend a head of department, and may per = : 
such other duties as the council assigns to. itz) pple, Bhe Borougl oO 
East York the council as a whole carries out the responsibilities 


of the board of control. 


In view of its responsibilities for financial and 
personnel matters, one might well see the Board of Control as the 
administrative arm of the council. In practice, it generally 
functions as such. However, the council can overrule the Board 
by a two-thirds vote, and the result is that virtually all Board 
decisions are reported to the council and may become the subject 
of debate. This is bound to be so in any political structure 
where the Board of Control is not required to have the continuing 
confidence of the council, and thus be seen by the council as an 
appropriate body to make final decisions on administrative matters. 
As early as 1960, Donald Rowat proposed that members of the 
Board, including the mayor, be chosen by the council from among 
its members. 


The City of Toronto is the largest of the area 
municipality councils, numbering 23. The Executive Committee 
there numbers 5 and a two-thirds majority would be 16. If the 
Executive Committee is unanimous it need only find three other 
members of council to support it, and any three members of the 
Committee can operate if they have five supporters on council. 
The figures are similar in other municipalities. 


Boards of Control and Executive Committees have been 
inaccurately compared to a cabinet. The Board is not responsible 
to the council since the controllers and mayor have been elected 
at large, and even in the case of the City of Toronto Executive 
Committee, the mayor is elected at large and the Executive 
Committee members are not specifically required to have the con- 
tinuing support of the council. These factors have combined to 
prevent anything but a most informal division of responsibilities 
to take place among the members of the Board. In the Legislature 
the collective responsibility of the cabinet is assured by the 
Premier having the support of a majority of the members (or at 
least of the largest single group of members), by the Premier 
choosing the cabinet, and by the cabinet meeting privately. Lack 
of cabinet unity can result in dismissal or indeed the resignation 
of a government and a general election. 


In municipal government virtually none of those constraints 
can operate. The Board of Control meets publicly. Its members 
Owe no political loyalty to each other, and indeed are frequently 
political opponents of each other and of the mayor. Their con- 
stituency is different from that of the council members. They 
are, therefore, free to differ, and often do so. Their differences 
can never precipitate a general election, and are generally sub- 
mitted to the council for resolution. In these circumstances, it 


is not surprising that no system of ministerial responsibility has 
grown up. 


Even if the municipality had the power to appoint one of 
its number, as "minister" of a particular department, and even if 
it had the power to delegate to such person much of the respon- 
sibility for the decisions affecting that department, it would have 
great difficulty exercising the power. None of the conditions 
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that generally assure a minister the Support of a majority of the 
legislature exists in municipal government. Since they do not, 
the council is likely to want anyone exercising a minister-like 
authority to report everything to it for review, thereby defeating 
much of the purpose of the delegation. 


None of the foregoing is to say that some amounts of 
informal delegation may not be possible. During the 1975-76 
term the Municipality of Metropolitan Toronto established a 
number of committees to review the budgets of operating depart- 
ments, and the chairmen of those committees have accepted the 
responsibility of defending the spending estimates of the 
departments they have reviewed. That is a small step towards 
specialization. 


In the City of Toronto some member of the Board of 
Control or Executive Committee has generally functioned as a 
sort of chief administrator. The person doing this job has 
sometimes been assigned special responsibilities for the municipal 
budget by his or her colleagues on the Board or Committee, but 
this has not always been thecase. At one time an attempt was 
made to institutionalize the office under the title President of 
Council, but it then turned out that the person doing the job 
was not always the person so designated. 


The job is an interesting one, somewhat analogous to 
that of executive officer on a ship. Occasionally an incumbent 
in the job has become mayor, and interestingly enough, someone 
else then began doing the executive officer job. 


Perhaps not too much should be made of the phenomenon. 
It appears not to have a parallel in the small Boroughs of York 
and East York (where the mayor performs this function), and only 
time would tell whether the job would develop in the Boroughs of 
North York, Scarborough and Etobicoke. We mention the job 
because its existence reveals something for which municipalities 
have a felt need, and that is a member of the council who is per- 
ceived by all to be responsible for ongoing administration. 


Some discussions suggest that the need could be met by 
a universal system of Chief Administrative Officers, or City 
Managers. Certainly there are some advantages to those systems 
and opinion in Ontario is tending towards them despite certain re- 
cognized disadvantages. However, no amount of staff capability 
can ever be a substitute for a member of council who has clear 
administrative responsibilities. Such a member must act in part 
like a government whip, and see that necessary business 1s trans- 
acted. He must take some responsibility for the times of council 
sittings. Various senior members of the civil service must have 
access to him, so that if council is about to embark on a course 
its staff believes to be administratively unworkable, council can 
count on being at least warned and perhaps dissuaded, epee 
it goes without saying, must haye the confidence of a significant 
proportion of council members to function effectively. 
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We raise the example of the growth of this unnamed 
position in the City of Toronto not as argument for the creation 
of a new municipal office, but rather as support for our belief 
that local governments are capable of creating those offices that 
they need. The major difficulties are caused by the shortness 
of the municipal term of office and the relatively sudden changes 
that can take place in the composition of local councils. Given 
a reasonable time span, a reasonable amount of continuity and a 
reasonably clear statement of their responsibilities, we believe 
that local councils will find the systems that suit them to 
perform their tasks and in the absence of the present structural 
constraints would ultimately move to a cabinet system of govern- 
ment. What we will be advocating below is an executive responsible 
to the council and the ability of the council to delegate authority 
to that executive. This would ensure that municipalities would 
have the ability to develop policy in a coherent way. 


Standing Committees 


There are other aspects of the political structure of 
the municipalities within Metropolitan Toronto that have a con- 
siderable effect upon administration. In most of the municipalities, 
standing committees of the council consider matters that touch upon 
the work of operating departments. Thus the committees on public 
works normally consider the capital and operating budgets of the 
various public works departments, and so forth. What develops in 
these circumstances is a tacit understanding that the department 
more or less works for the committee, and many matters of 
departmental operations tend to be discussed with the committee 
and go no farther. While most important matters will eventually 
have to go to the council, this is not inevitably true, and even 
in the case of many matters that do go to the council, much of the 
real decision-making power will rest with the committee. 


The extent to which committees exercise effective staff 
control varies with the composition of the committee. The structure 
of standing committees varies considerably in the different 
municipalities. The City of Toronto has four standing committees 
with eleven members each, so that each alderman sits on two 
committees and each committee has, normally, one alderman from 
each ward. The Metropolitan Council has six committees of five to 
seven members each, with no member of council sitting on more than 
two committees and many serving on only one. In some cases the 
smaller area municipalities are unrepresented on a particular 
committee. In East York there are eight standing committees; each 
member of council is on four committees and is chairman of one of 
them. The committees all meet on the same day, one after the other, 


and the practice is for most of the members of council to attend 
all of the committee meetings. 


These examples are significant to this report because 
they raise questions as to what the political structure of . 
municipalities ought to be, and by what process they ought to be 
fixed. At the present time the municipality is free to adopt any 
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committee structure it wishes and the Structure it chooses will 
have a profound bearing on the functioning of the administration. 
It would appear appropriate to leave the municipality with the 
power to fix its own committee structure, particularly if a broad 
power to delegate is granted. 


Special Purpose Bodies 


Although it is not within our mandate to analyze the 
functioning of individual boards, commissions and special purpose 
bodies, we do wish to examine such bodies within the framework 
of the system of responsible government we have outlined. 


Much of the criticism directed at special purpose bodies 
appears to us to be related to their lack of accountability. Some 
were set up with just that feature in mind, a desire to remove 
particular kinds of decisions from the political arena. We touch 
on that matter in our section on services, and generally conclude 
that those objectives may continue to be valid but that it should 
be up to the municipal council to determine this issue, and that 
the council should be able to dissolve many of the bodies if it 
saw fit to do so. 


We believe that many of the bodies in question are es- 
tablished so as to enlist the skills of citizens with particular 
talents. Arena boards are established so that neighbourhood 
residents will program ''their'' skating rinks. Library boards 
recognize the particular interest of certain citizens in the 
library service. We see nothing dangerous in that concept. 


We suggest that municipal councils should not be required 
to work through any such board structure and should be free to 
provide services through a department of local government whenever 
the council chooses to do so. 


Secondly, we suggest that board appointments should be 
for the life of the council only, and that new appointments should 
take place after each election. This would permit a new council 
with new views to appoint new faces, and would make it clear that 
the council was responsible for the performance of the boards. 


It must also be recognized that some agencies are es- 
tablished for purposes of resolving inter-governmental conflicts, 
and that they are useful in that regard. The Toronto Harbour J 
Commissioners, for example, are designed as a body to deal wit 
federal port policy in a way compatible with local es men 
control policy. The Metropolitan Toronto and Region ego —_ 
Authority was designed as an agency to involve ea oe ce pi 
municipalities within a particular watershed, — a amr 
chanelling provincial funds into essentially loca 7 praia 
projects. A problem with special purpose bodies suc rate 9 . 
nevertheless, their lack of clear accountability to a p 


political body. 
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The City of Toronto Non-Profit Housing Corporation is 
an example of an agency that functions as if it were a department 
of local government, and is in existence only to satisfy the require- 
ments of federal legislation. There will be other occasions when such 
corporations will be required. This corporation is an example of 
very full but very highly controlled delegation. The corporation 
has all of the powers of any corporation and therefore requires 
very little authority from the municipal council. Most of its 
house purchases do not require council approval. However , City 
Council has required the corporation to report in great detail on 
its operating policies and on its proposed major projects. The 
result has been a high level of debate on housing policy and very 
little debate on trivia. 


This can be looked upon as a situation where, by an 
accident of legislation, a local council acquired an almost total 
power of delegation in a sensitive policy field. The power appears 
to have been wisely used, and is an argument for permitting 
councils to create special purpose bodies subject to the con- 
straints we have outlined. 


Representation 


There would appear to be good reason to question the 
utility of having all matters of representation determined by 
the Provincial Legislature. The question, for example, of whether 
there ought to be one alderman or two for each ward is perhaps 
best seen as a matter for local determination, and that question 
will also affect the issue of the number of wards which there 
should be. The Legislature itself deals with these questions, in 
respect of representation to the Legislature, and very properly 
takes the advice of an independent commission on the details of 
riding boundaries. There the issue of representation is reviewed 
on the basis of each census. While any system of establishing a 
basis of representation must guard against the possibility of in- 
cumbent politicians establishing a system that will suit their 
needs rather than those of the public, it is questionable whether 
a process that relies upon occasional applications for special 
legislation really serves that objective adequately. 


In our view, there are a number of issues concerning 
representation which ought ideally to be decided locally rather 
than by provincial legislation. Those issues are the size of the 
local council, the question of whether to have a Board of Control 
or an Executive Committee, the question of whether to have a ward 
system and, if so, the question of what number of representatives 
are to be elected from each ward. In those cases where an Executive 
Committee system is adopted, then the basis upon which the committee 
members should be chosen should also be decided locally. In the 
case of each of the foregoing a by-law passed by council could be 
the instrument by which the choice is made, and it would he 
reasonable to require that any such by-law be fully effective not 
less than six months prior to the date of the next scheduled 
election. Legislation could require that any such by-law be subject 
to Municipal Board approval, thereby permitting public objections 
to be recorded and heard, but there is considerable question as to 
whether such an approval process would really contribute very much 


=—A5 


to the democratic process. No such review is conducted of 
Similar determinations made by Parliament or the Legislature. 


Although we have noted that ideally these matters should 
be left to the local municipality, this will be impractical in a two 
tier Metropolitan system where there is a close interrelationship 
between the two levels of government. The question of ward boundaries 
is presently a responsibility of the Municipal Board, and we are of 
the view that it is an appropriate body to continue to deal with 
that question. Further, we Suggest that a review of ward boundaries 
should be conducted at least every ten years, following the federal 
census, and municipalities ought to be free to ask for a review at 
five year intervals. The fixing of ward boundaries ought to 
proceed as it does now upon the initiation of the municipality. 


The question of how the political structure of the 
Municipality of Metropolitan Toronto is determined raises other 
considerations than those considered in respect of area municipalities. 
There are a variety of interests to be accommodated, and it appears 
to be the province that must assure that there is basic fairness. 

An obvious example is that of ensuring that representation on the 
Metropolitan Council, by area municipality, is roughly in accordance 
with population. 


Other issues require a consideration not so much of 
mathematical fairness as of the sort of government which the 
province hopes Metropolitan Toronto will be. If, for example, 
each area municipality were to choose all of its representatives 
to the Metropolitan Council, then those representatives would 
see themselves as primarily the delegates of their local council, 
and the Metropolitan Council would in many ways be a forum for 
resolving differences between area municipalities. On the other 
hand, all or most of the members of the Metropolitan Council could 
be directly elected to the Council, from Metropolitan wards, with 
little or no responsibilities for area matters. If that were done 
then a body quite independent of the area municipalities would 
have been created, and it would become even more important that 
the division of responsibility between Metro on the one hand and 
the area municipalities on the other be defined with precision. 


The present Metropolitan Council is a compromise between 
these two extremes. Apart from the chairman, all members of the 
council are also members of area councils. A small number of 
members are chosen by the area council to sit on the Metropolitan 
Council, but most members sit on the Metropolitan Council because 
of some feature of their election to the area council. The 
system is a compromise precisely because there is a variety of 
objectives to be obtained, and no such system can be expected to 
do all things perfectly. The first question we must consider is 
whether the Metropolitan Council is the appropriate body to make 
those compromises and decisions, or whether those matters must 
continue to be set out in provincial statutes or whether, indeed, 
they might not best be left to the area municipalities. 


Ideally the Metropolitan Council should decide on the 
absolute size of the council. A representation by population 
formula could decide on the allocation of seats on the council 
among the area municipalities, and this could be reviewed at the 
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same ten year interyals as are proposed for ward boundaries 
and are used for the distribution of seats in the House of 
Commons. But again, given a two tier system we are concerned 
about the practicability of such an approach. 


We gave earnest consideration to various means by 
which the Metropolitan Corporation and the area municipalities 
might be empowered to fix their own political structure. We 
finally concluded that at least some of these matters would have 
to be disposed of by provincial statute, and we will therefore 
proceed to discuss the merits of different political structures. 


One of the great strengths of the present system is the 
very close connection between the Metropolitan and area govern- 
ments. In matters as apparently trivial as traffic controls, an 
interested member of council is often able to arrange for con- 
sistent, complementary decisions being made by the two councils 
in a space of days. Conflicting views of Metropolitan and area 
staff can often be brought to a speedy resolution by the inter- 
vention of politicians. When both sets of staff are responsible 
to the same politicians, that is both possible and usual. When 
one contemplates the delays that take place between federal and 
provincial governments, one must recognize the value of having the 
same politicians at two different levels and we would not wish 
to see thatebenefit: lost. 


On the other hand, the Metropolitan Council members have 
sometimes been described as being overly concerned with parochial 
matters. This is bound to be the case. All members of the 
council are elected, first of all, to their local councils, and 
their election campaigns and their commitments to their con- 
stituents reflect that process of election. A person elected to 
fix the potholes (or indeed provide timely official plan pro- 
tection to a small neighbourhood) is likely to devote more time 
to dealing with those issues than to anything else. 


The result has been a real difficulty in attracting 
politicians to the work of the Metropolitan Council. Council 
members as a whole tend not to be as well prepared for major 
policy debates as they might be at their area council. It has 
sometimes been difficult to recruit members willing to spend 
long hours on matters such as budget review. The natural leaders 
of the council, the executive committee members, are the mayors, 
controllers and executive committee members of the area 
_ Municipalities, and in consequence they tend to be very busy 

people, frequently overworked with area duties alone. The 


Commission's report on "Political Life in Metropolitan Toronto" 
confirms this view. 


One result of this state of affairs is that the Metro- 
politan Chairman has sometimes had to play a stronger role than 
might otherwise be healthy. Another result is that Metropolitan 
council members haye, on the whole, acquired less close relation- 
Ships with Metropolitan staff than has been the case in the area 
municipalities. This situation has meant less concern over the 
state of the civil service than is seen in some of the area 
municipalities, as was perhaps reflected by the late Albert Campbell's 


aT 


establishment of a committee on personnel. Indeed, ‘much of 

the impetus towards the establishment of a Chief Administrative 
Officer within the Metropolitan Corporation can be traced to a 
general feeling that the council itself was not in sufficient 
control of the administration. Appointment of a Chief Administrative 
Officer treats the symptom but not the cause. 


A solution to the problem that has been much discussed 
is commonly referred to as "direct election to Metro". That can 
mean various things to various people. We believe it to be an 
appropriate solution if used in a particular way. 


In outline, we propose that Metropolitan Toronto be 
divided into wards and that one member of Metropolitan Council 
be elected from each ward. Those members would also be members of 
the area municipal councils. However, the area municipalities 
would be composed of both the members of Metropolitan Council 
elected from that area municipality and by others elected from 
area municipal wards which ought to be largely contiguous with 
the Metropolitan wards. 


The system can best be described by example. There are 
at present 11 City of Toronto wards. If Toronto was to have 11 
representatives on the Metropolitan Council, one would be elected 
from each ward. If Toronto wished to have a council of 22 members, 
then one City Councillor would also be elected from each ward. If 
Toronto wished a larger council, then each Metro ward could be 
divided into two City wards, with one person elected from each, 
forea, total of 33. 


In our opinion it is vital to the system that candidates 
for office choose to run as Metropolitan representative or area 
municipal representative. At present all candidates run for both 
offices, and the one with the largest number of votes goes to 
Metropolitan Council. Under our proposed system, one field of 
candidates would run for Metro, a second for the City. Candidates 
would have to choose the office for which they were running. 


It is important that the wards for both systems be 
contiguous. If the wards are identical, or the area wards fit 
into the Metropolitan wards, it ought to work very smoothly. An 
area the size of Downsview or Riverdale would have its Metro 
representative, while Riverdale South and Riverdale North would 
each also have its City representative. 


We have suggested earlier that ideally the area municipal 
council might be the appropriate agency to decide on whether it 
wishes a ward system, the number of wards it wishes, and the 
number of local representatives to be elected from each ward. We 
now must temper those statements further as we consider Metropolitan 
needs. It seems to us that ward systems are so well established 
within Metropolitan Toronto that it would do no violence to the 
system if area municipalities were required to have wards. It would 
also appear that the system we propose could only work if the size 
of each area municipal council were required to be an even multiple 
of the number of Metropolitan wards found in the particular area 
municipality. Since boundaries would be in any event up to the 
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Municipal Board, it could easily be proyided that area ward 
boundaries fit clearly into (or be identical with) Metropolitan 
wards. It would seem most appropriate if the area municipality 
was the proposer of the boundaries of both the Metropolitan and 
area wards within each area municipality. 


While we prefer to leave the decision on how many ~ 
representatives should come from each ward to the local council, 
we must express our distaste for the two member ward. All of the 
federal two member constituencies have now been eliminated, 
although a few remain in some provincial systems. If the province 
wishes to deal with the matter itself, then we favour it legis- 
lating a system of one representative from each ward. 


The system we propose could give rise to some useful 
internal reforms in the area municipalities. For example, it would 
be wise to excuse Metropolitan representatives from the res- 
ponsibility of sitting on area municipality committees. They 
would be expected to devote most of their time to Metropolitan 
Toronto, and it would be best if their office and secretarial 
help was at the Metropolitan headquarters. They would be full 
voting members of their area councils, but would work primarily 
at Metro. Area municipal representatives would of course work 
primarily at the area level. 


If this kind of system were to be adopted, it would be 
important to make a number of legislative changes so that true 
specialization could be achieved without diminishing the status 
of local representatives. For example, the present system of 
remuneration results in a full-time local representative being 
paid far less than his Metropolitan counterpart. Municipalities 
should have the power to correct this disparity. 


There remains to consider the issue of the role of the 
local executive on the Metropolitan Council. We have already 
stated that there would be much merit in encouraging, or indeed 
requiring, the area municipalities to adopt executive committee 
arrangements. Controllers, elected at large as they are, will 
wish to represent their municipality at Metro and on the Metro- 
politan executive. The system we propose could be modified to 
accommodate that wish, providing a smaller number of Metropolitan 
wards in municipalities with controllers and providing that the 
controllers sit on the Metropolitan council. However, the system 
would be less than ideal. The Metropolitan wards would become 
very large. The phenomenon of the over-worked controller, repre- 
senting everyone at every possible level, would continue. 


We would prefer as we have already stated to see the 
office of controller eliminated and the functions of a Board of 
Control performed by an Executive Committee. If that were done, the 
next question would be whether both area municipal and Metropolitan 
representatives would be eligible to sit on such a committee. 


The argument for restricting membership to area repre- 
sentatives is that, in that way, there would be no danger of the 
talents of executive committee members being spread too thinly. 

However , denying Metropolitan representatives the opportunity of 
being executive committee members would appear to restrict the healthy 
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exchange between councils mentioned above. We suggest that both 
be eligible for appointment to area municipality executiye 


committees. We hope that local councils will tend to appoint 
some of each, 


The Metropolitan Executive 


Political administration is presently complicated at 
the level of Metropolitan Toronto by the fact that all members 
of the Metropolitan Council owe their election to an indirect 
political process. Most members sit on Metropolitan Council 
because they have been elected to some other office, such as 
that of mayor or controller. A few are chosen by their councils. 
The Metropolitan Chairman is chosen by the council, and while the 
Chairman's job description makes him sound very much like a 
chief administrative officer, and the council is permitted to 
choose persons with other than a political background, the job 
has in fact developed into something akin to that of a mayor, 
and the council has always filled vacancies from among its numbers. 


The Metropolitan Executive Committee is now larger than 
some of the area municipal councils. Whatever it may be, it 
appears too large to be properly described as an executive body. 


We suggest that the Metropolitan Executive Committee be 
composed of the Chairman and four Metropolitan representatives 
who are not members of area municipality executive committees. That 
qualification will mean that the Committee will be in some ways 
a less important political body. Its concerns will be executive 
matters - staff and budget. Mayors will not be burdened by 
sitting upon it. It will not function as a mini-council. If 
there is a need for a more political forum within Metro, the 
Chairman, or anyone else, can always convene a meeting of mayors 
or indeed of any other grouping of people. Our recommendation 
would, in our view, increase the number of full-time Metropolitan 
politicians from one to five, and that would be healthy. 


We do not believe that it would be wise to specify the 
representation on the Metropolitan Executive Committee in such a 
way as to require certain area municipalities to be represented 
by certain numbers. That is impossible to do if one wishes an 
efficient committee. It is unnecessary if the functions are 
largely executive functions. It is undesirable if one wishes to 
see Metropolitan Council actually deal with Metropolitan issues 
rather than area municipal issues in disguise. 


The Chairman of the Metropolitan Council should, in 
our opinion, be at all times an elected member of the council. 
This would respond to the present criticism regarding the appoint- 
ment of the Chairman and becomes possible if our other suggestions 
are followed. The Chairman would seek election as a Metropolitan 
representative and would be chosen to act as Chairman by his 
colleagues, Just as we suggested above that mayors might be 
chosen by a council and be responsible to LE iSO should the 
Chairman, and he should be capable of being replaced if he loses 
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the confidence of the council. Once again, where there is not 
to be recourse to elections except at specified intervals, the 
procedures for replacing a Chairman in mid-term would haye to 
be sufficiently elaborate to preyent a Chairman elected hy a 
narrow margin being removed by a "fluke" yote. A requirement 
of two weeks notice of a motion naming a new Chairman, and a 
requirement that any motion appointing a Chairman carry by a 
majority of all members of council (not merely those present 
and voting) would appear to be adequate protection. 


Conclusion 


The method of selecting a Chairman outlined above 
is in complete accord with all of our parliamentary traditions, 
and it has not been unknown in our local government traditions. 


It would, as noted above, be entirely possible to 
elect mayors of the area municipalities in the same way. This 
is the case, as well, with the executive bodies at both levels. 
In our view such a method of election would be a very considerable 
improvement over the system now followed. 


At present, there is no guarantee that the mayor will 
have the support of council. He ought to be an able Chairman 
and a capable administrator, neither of which are qualities the 
public is likely to know much about when they elect him. 

Besides being those things, he ought to be a person able to speak 
with some authority for his municipality. At present, he can 
only do that if he has managed to build a coalition of council 
supporters behind him, and he generally cannot start doing that 
until after his election. He must take part in a ruinously 
expensive election campaign after which he has no authority 
within his council and no real power to do anything. The system 
of electing a mayor at large has been in part copied from 
American systems that do give mayors substantial power and has 
in part grown from the days when there was no municipal civil 
service and the mayor was indeed the chief executive. It is an 
outmoded system and it should be discontinued. 


There are two substantial arguments against making the 
change. In the first place, it is a major change which the 
public will notice and may very well not understand. The public 
is used to voting for a mayor. If people ask "Who is running 
for mayor? Where do I find my ballot to vote for the mayor?" 
and are told that they no longer can vote for the mayor, the 
instant reaction will be one of outrage. We think that most 
fair-minded, well-informed people with some understanding of the 
political process would support the change, but we acknowledge 
that during the first election under the new system people would 
be unhappy. Governments do not like to do unpopular things unless 
very great public adyantage flows from those things, 


The second disadyantage, at least in some eves, is that 
the system proposed would make almost inevitable the growth of 
at least informal political parties, and quite possibly formal 
parties. So long as councils were elected for a fixed term, and 
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the traditions of a professional civil service were maintained, 
the parties would not be as rigid as those found at other levels 
of Canadian government, but parties they would be. Parties 
develop when the political system requires them to develop, and 
this system would require them. We believe that if the system 
were adopted there would very quickly be formal candidates for 
mayor and Metropolitan Chairman, publicized as such and identified 
as being supported by particular candidates in the various wards. 


We do not find the prospect of municipal parties an 
unattractive one. We believe that such a system would permit 
far better public debate and public action on urban issues. 
However, some people dislike the concept... The, legislation 
governing the City of Winnipeg proposed having a mayor chosen 
by the council and then abandoned the experiment before it was 
even actually tried. 


In the most perfectly functioning civic democracy 
possible,it would be up to each municipality to choose how its 
mayor should be elected. In deciding whether or not to permit 
municipalities to make that decision the provincial government 
must be aware that very few, if any, local governments would 
change the system by which the mayor is elected. Public dis- 
satisfaction with such a system, transitory though it might be, 
would reach its peak in the three weeks before the first local 
election under the new system, and local politicians will know 
that. The public might well express its dissatisfaction by 
voting against those who introduced the system, the local 
politicians then running for re-election. 


We are really forced to conclude that the system of a 
mayor chosen by the council from among its number is highly 
desirable but will not be introduced by any municipal council. 

If it is to be introduced it must be by way of provincial statute. 


The system we have proposed would, in our view, 
permit the gradual development of cabinet responsibilities at 
the municipal level. Mayor and executive committee would be 
responsible to a majority of council. Ongoing responsibility 
for certain functions would begin being assigned to particular 
members of the council, not necessarily members of the executive 
committee but probably members of the majority that supported 
the executive committee. Eventually titles would be developed, 
just as the City of Amsterdam has an "Alderman for Public Works"'. 
If broader powers of delegation are granted to the municipalities, 
by-laws would begin being passed that gave certain authorities 
to the alderman or councillor for a particular field. 


PART B. - THE PROVINCIAL-MUNICIPAL RELATIONSHIP AND -LOCAL AUTONOMY 


Introduction 


In our first section we suggested that the governmental 
nature of municipal corporations in Ontario and therefore in 
Metropolitan Toronto can be characterized as administrative. 

The inability to delegate authority is a primary reflection of 
that nature as is the political structure of municipalities. The 
former ensures councils' detailed involvement in administration 
while both inhibit the development of policy at the local level. 
This view of the municipality as administrator has been in keeping 
with the historical view of municipalities in Ontario and with 

the view that politics should be kept out of municipal decision- 
making so that "good government" could occur at the local level 
through objective solutions to technical problems. 


We now turn to examine the administrative role of 
municipalities in the context of provincial-municipal relations. 
Our desire here is to understand the provincial-municipal 
relationship and the impact it has on the administrative nature 
of local government. To do so we examine the financial relation- 
ship of municipalities in Metropolitan Toronto with the province 
and the jurisdictional relationship with respect to the provision 
of services and planning. Planning is singled out because of 
its importance at the local level. 


Those relationships are ones of municipal subservience 
to the province. To a large extent, the municipalities are in 
reality administrators of the policies of the provincial govern- 
ment and its agencies. This situation arises for a number of 
reasons. The inadequacy of municipal revenues results in 
provincial conditional grants which means the imposition of 
provincial policies. The role of the Ontario Municipal Board 
in approving municipal capital expenditures results not only in 
delays in municipal activities while approval is sought, but also 
in the capacity for Municipal Board review of local policies. 

The provision of services at the local level indicates extensive 
areas where municipal authority is denied so that administration 
may occur through special purpose bodies. It also indicates that 
with respect to many services municipalities are the administrators 
of provincial policies because of provincial legislative controls. 
In planning, for example, the approval function of the O.M.B. 
results in provincial control of the policies of the local 
municipalities. Moreover, the whole relationship of the 
municipalities to the province, as a result of judicial inter- 
pretation, is one where in financing, servicing or planning the 
municipalities must have very specific statutory authorization 
before any action can be taken. The municipalities, like ad- 
ministrators, have little flexibility to respond to new or 
changing situations, and little jurisdictional scope to develop 
policy. The electorate, moreover, is faced with fragmented 
authority and an unclear idea of where decisions are made. 


SS 


The Ontario Economic Council has Stated in its Municipal 


Reforms: A Proposal for the Future that: 


Determination of goals and setting priorities is 
the politicians' job. The political process 
should be so organized that the electorate 
controls the formulation of goals and priorities 
Because most of the basic services provided 
by government relate to people in a regional 
community and because the individual is the 
most effective interpreter and most efficient 
manager of his personal resources, that community 
should be the basis of our political system. 
Some public services must, of course, by their 
very nature be provided on a national or pro- 
vincial basis. But the bulk of public services 
provided to individuals and groups are best 
provided through the individual community. 


Local government should be the focal point 
of the political action - not an afterthought to 
be assigned a few local functions. 


We could not agree more and thus make suggestions for 
increasing the jurisdiction of municipalities in Metropolitan 
Toronto. We view the curtailment of the role of the Municipal 
Board with respect to financing and its elimination with respect 
to planning as an important part of achieving that goal. We 
see the granting of more general powers to the municipalities 
as another important aspect of this change. We see the generality 
of the division of powers in the British North America Act as an 
example of a method of granting more general powers to municipalities, 
and while we are by no means suggesting constitutional status for the 
municipalities of Metropolitan Toronto, we argue that many of the 
present provincial controls which are found both in the narrow draft- 
ing of legislation and in the promulgation of regulations are no 
longer necessary for Metropolitan Toronto. The need for minimum 
provincial standards and the protection of minority interests, we 
feel, can be accomplished by other means. 


We emphasize in this part of our report a change in the 
jurisdiction of municipal governments in Metropolitan Toronto. 
Changing the governmental quality of those municipalities by 
allowing delegation and a different kind of structure 1s not 
enough to transform them into policy oriented bodies. With that 
change there must be broader jurisdiction over such matters as 
transportation, planning and social services. 


It is only with all these changes that the municipalities 
will cease being primarily administrators of provincial policies 
and become real governments which initiate and develop their own 
policies - an appropriate role to give them in view of; ther cost, 
scope and complexity of governmental needs in a major urban centre 


such as Metropolitan Toronto. 


CHAPTER III _- FINANCE 


Introduction 


The ability of a municipal corporation to perform any of 
its functions is, of course, constrained by its ability to pay for 
those functions. Historically, municipalities paid for what they 
did by levying taxes on the real property situated within their 
boundaries. The system was based on the fact that the great bulk 
of municipal services were those directly related to land - the 
provision of roads, sewers, water and other utilities. When 
public education was made an added burden on the municipal tax- 
payer, it could still be said that the system of local taxation 
was as fair and universal a one as was then known. 


The introduction of personal and corporate taxes, and 
direct and indirect sales taxes, and their popularity with 
governments, occurred at the same time as did a demand for great 
increases in government spending. This occurred particularly 
after World War II, in the social services field. 


The development of these tax fields entirely by-passed 
municipal government in Ontario, and to the extent that new services 
were required of local government, their financing came partly from 
the property tax but increasingly from either grants made by the 
province or through shared-cost programmes, administered locally 
but largely funded from the Consolidated Revenue Fund, a fund of 
money essentially generated from taxation systems more progressive 
than the property tax. In some cases jointly financed agencies 
were established, such as Children's Aid Societies, or existing 
local agencies, such as Boards of Education, were given provincial 
grants. In other fields, direct grants were given to municipalities, 
frequently based on a rigid cost-sharing formula. That is essentially 
the position today. 


The last fifty years have been a period of urban’ expan- 
sion, both in population and in the complexity of infrastructure 
required to support urban populations. More and more capital 
has been required by local governments, and the provincial 
government has recognised the need to both ensure that a reasonable 
quantity of capital can be raised, and to ensure the general and 
ongoing solvency of municipalities. The danger of municipal in- 
solvency had become apparent during the depression of the 1930's, 
and provincial action was clearly required. One response was an 
extension of powers for the Ontario Municipal Board, effectively 
establishing it as an agency to control the total amount of municipal 
borrowing and the terms of such borrowing. Another was a system of 
grants from the provincial government in a number of public works 
areas, such as road construction, and later, public transportation. A third 
was favourable interest rate loans for schools and libraries. 

Federal schemes designed to defray the public capital costs of 
new land development were also introduced. 


Through it all ran the thread of the municipal right to 
real property taxes coupled with provincial control of municipal 
expenditure through two devices - the legislation restricting the 
powers of the municipality to very specific areas, and the general 
prohibition against spending commitments that could not be paid for 
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out of current taxes. Municipal contracts not to be paid for by 
the taxes levied by a particular council during its term of office 
require Municipal Board approval, and each municipality is 
required to strike a mill rate sufficient to pay for all current 
estimated expenditures, including payments on capital debts. 


While the inability to engage in deficit financing is 
sometimes looked upon as being a significant constraint on 
freedom of municipal action, it is a system which observers of 
some American cities look upon with envy. 


This is not an appropriate place to discuss all of the 
complexities of municipal finance, but it is useful to look at 
the features of municipal finance that constrain local freedom 
of action. We will use the usual municipal distinction between 
capital and current budgets. 


Capital 


The most obvious constraint on municipal capital 
spending, at present, is the requirement of Ontario Municipal 
Board approval. Section 64 of The Ontario Municipal Board Act 
provides that a municipality shall not authorize, proceed with, 
or provide money for "any undertaking, work, project, scheme, 
act, matter or thing'' where the cost or any portion of the cost 
is to be raised in subsequent years or provided for by debentures 
"until the approval of the Board has been first obtained." 


It is significant that under this section the Board is 
not required to merely approve the expenditure, it is required 
to approve of whatever is proposed to be done. The situation is 
somewhat complicated by a further restraint contained in 
section 293 of The Municipal Act whereby municipalities cannot 
incur debts without the consent of the electors, and by 


section 63 of The Ontario Municipal Board Act, under which this 


latter consent can be dispensed with. 


Since the creation of the Municipality of Metropolitan 
Toronto, the requests of the area municipalities for capital 
funds have gone through the Metropolitan Council. The pro- 
cedure is one where, first, each municipality adopts a capital 
budget, indicating the amounts it wishes to raise and the purpose 
for which it wishes to use the funds. The Municipality of 
Metropolitan Toronto Act does not require the Metropolitan 
Corporation to issue debentures for the area municipalities. 
What it does is permit Metropolitan Toronto to issue debentures, 
and prohibit the area municipalities from doing so. Assuming that 
Metropolitan Toronto Council approves of the proposals, the final 
list of projects and their costs is passed on to the Municipal 
Board, and each item is considered individually. The Municipal 
Board requires considerable detail on each project, and finally 
issues an order approving the issue of debentures for the purpose 
of the project. At that point it is proper for Metropolitan 
Toronto to issue debentures for the project. 
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Metropolitan Toronto actually creates and issues de- 
bentures for capital works three or four times each year, on the 
advice of its treasurer. Before creating debentures, the Metro- 
politan treasurer canvasses the treasurers of area municipalities 
to determine those approved projects for which funds are immediately 
required. Each of the area municipal projects is submitted to 
the Metropolitan Council for approval, and approval has historically 
been given as a matter of course. The total amount of debentures, 
and their terms, are then approved by the Metropolitan Council, 

a by-law creating them is passed, and the debentures are sold. 


Several features of this system deserve comment. In 
the first place, it/is/a time-consuming system, and it has little 
capacity for permitting the necessary time to be spent in ways 
that will not impinge upon municipal programmes. A considerable 
portion of area municipality borrowings are required to finance 
public works, and it is frequently advantageous to let contracts 
for these works in the late winter, so that a start on construction 
can be made in the early spring. Application to the Municipal 
Board cannot be made until the Council has approved of the project, 
and as a new council is elected every second year, taking office 
in January, it is usual for capital budgets to be approved in the 
month of February. Obtaining Municipal Board approval can take 
up to six months, with the result that approval to spend capital 
funds is sometimes not received until after the time in which 
they could be spent most advantageously has passed. 


The provisions of The Ontario Municipal Board Act that 
require the Board to look into the desirability of capital 


projects can and does create both duplication of effort and a 
situation of constraint on municipal action that is probably not 
wholly desirable. The Board not only must be advised that 
capital funds are desired for sewers, it must also be told how 
big the sewers are, precisely where they are to be laid, and 
various other matters of a highly technical nature. From the 
point of view of the municipality, these details appear to be 
matters for which provincial controls are neither necessary nor 
desirable. 


If a municipality is attempting to reconstruct its 
Sewers over a lengthy period, it wishes to plan for certain 
total sewer expenditures each year leaving itself the flexibility 
to make variations in each year's programme priorities on the 
basis of changing circumstances, including such things as 
adjacent private construction and a consideration of the traffic 
disruption caused by other public works. Detailed working 
drawings for the sewers in question will generally be prepared 
Shortly before the project goes to tender, and it may be that 
field inspections will suggest desirable modifications in the 
Scope of the work. When this happens the project may have to be 
Submitted once more to the Board and indeed to the council for 
approval, with resulting delays. 


We are not certain that the difficulties caused by 
these procedures are fully appreciated. We therefore include 
as Appendix "A" two memoranda from Mr. N. Vardin, presently the 
City of Toronto Director of Public Works Planning and Programming 
to his superior,the Commissioner of Public Works. The first ana 
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with the specific issue of the 1974 sidewalk reconstruction 
programme while the latter describes all of the department's 
programmes for the years 1971 to 1974, with certain specific 
recommendations for reform. Mr. Vardin's frustrations shine 
through his restrained use of language. 


Recently the Municipal Board advised municipalities 
that, in view of provincial policies of spending restraint, 
recreational projects will be examined with special care, and 
a Metropolitan project for amateur track and field facilities 
was intitially rejected. The project in question was designed 
to replace facilities that were removed from amateur use by the 
considerable expenditures needed to expand the Canadian National 
Exhibition stadium. While it probably would have been desirable 
if both that cost and the new amateur facilities had been sub- 
mitted to the Board at the same time that was not practical in view 
of the time spent on site selection for the amateur facilities. 
In any event, local councillors who supported an expansion of 
professional sport facilities only on the understanding that 
amateur facilities would also be expanded feel that the Board's 
action, had it not been reversed, would have had a decisive 
effect on municipal policy planning. 


iteaspnot..clearsthat this: Boardsactionsias ateald 
‘desirable. If the Board is to be used as a tool for implementing 
short-term provincial economic planning goals, surely it ought 
LO control totalsjuinote projects: 


Another issue is the inter-relationship between Board 
approvals and other sources of capital funding. Municipal requests 
for approval of capital projects will show the total cost of the 
project and the amounts intended to be raised from other sources, 
such as grants or forgivable loans from the provincial or federal 
government. Frequently, the grants or loans are not approved, or 
are not approved in the full amounts requested by the iocal 
government. The extent to which that will happen is not known at 
the time the Board considers capital projects. If the municipality 
could, at the time its capital budget was approved, have anticipated 
a reduction in provincial or federal grants, it would have prepared 
a different budget. It might, that year, have stressed projects 
for which no provincial funding was available, or it might have 
planned a programme of reduced scope with a higher municipal 
contribution. In the present circumstances, the municipality 
may labour for months obtaining approval for capital expenditures 
that it cannot make after they are approved. 


We question the utility of much of this activity, 
although we recognize the benefits to municipal ‘solvency that the 
Municipal Board has brought. It seems to us that the major 
advantages of the present system of review are: 


(1) The total amount of a municipality's 
borrowing is reviewed annually and is 
controlled. 


(2) Municipal borrowing is permitted only 
for capital expenditures. 
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(3) The term of each loan is for no longer 
period than the expected life of the 
project it is intended to finance. 


Those benefits ought, in our view, to be retained, al- 
though we do not believe that only the present system can retain 
them. Ontario municipalities ought never to be in the position 
of some cities in the United States, which borrow money to 
finance current programmes. Indeed, some economists would argue 
that the same features ought to govern the borrowing of all 
Canadian governments. 


We have considered whether the private market is not 
able to control these matters sufficiently to permit the elimination 
of the Municipal Board functions, and we have concluded that it is 
not. Market analysis will control the rate of interest on borrowings, 
and will consider the ability of the borrowing municipality to 
meet all of its obligations. Purchasers of municipal obligations 
will not, however, be overly concerned about whether a particular 
borrowing meets the tests outlined above. If it is public policy 
to ensure that borrowing is only for capital projects (as we 
think it should be) then some form of control process will be 
required. We believe that the process could be considerably 
streamlined, and that at least some parts of it could be better 
performed by the audit function than the approval function. 


We recommend that preliminary capital budgets be sub- 
mitted to the Board in the year prior to the year when the money 
is to be spent, in sufficient time so that in the normal course 
they can be approved in the year in which they are submitted, and 
that such approval of a preliminary budget be sufficient authority 
for the capital spending shown in the preliminary budget. 


We gave consideration to whether the purposes of a 
particular debenture issue should continue to be a matter for 
Board consideration. If the Board were to consider only the 
gross amount being asked for, and not concern itself at some 
point with the purposes, then it would be clear that the Board 
was concerned with financial solvency and was not involved in the 
merits of specific programmes. We consider that desirable yet 
we still wish the Board to enforce rules based on the desirable 
features outlined above. 


Thus, there are difficulties with simply a system of 
block approvals. Most significant is that, without other features, 
the Board would then be performing only the function of a market 
analyst, and would be determining only the financial ability of the 
municipality to pay back the money borrowed. The relationship of 
the term of the borrowing to the life of the project and the 
requirement of borrowed funds being used only for capital purposes 
would not be considered. In our opinion, this matter could be 
controlled by strict statutory requirements, coupled with an audit. 
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It must be noted that municipal auditors are full-time 
employees of the Municipality of Metropolitan Toronto and the 
City of Toronto. While the reputation of the incumbents is 
beyond question, it might be unwise to create a situation where 
there could be a temptation on the part of municipalities to 
direct their auditors in the performance of their duties. 


We recommend that the Board's function be defined as 
one of authorizing the total amount of annual municipal borrowing 
and of approving the annual municipal audit insofar as that audit 
related to certain statutory requirements for borrowing. Those 
requirements would be that borrowed funds be used only to pay for 
the costs of capital projects, and that the term of borrowings not 
exceed the reasonably estimated useful life of such projects. 
"Costs" ought not to be defined in such a way as to exclude the 
staff costs of municipal employees supervising a project or pre- 
paring detailed plans for it, or else a major consequence would 
be a complete reliance on outside consultants for such work. 


The municipal auditor would have to certify the projects 
on which funds had been spent, their estimated useful life, the 
sums of money spent upon them, and relate those sums to the 
amounts actually borrowed. The Board would have to have a duty to 
approve those reports, and the right to review the material on 
which the auditor based his report. The sanction would be the 
Board's right to defer consideration of further borrowing until 
it had approved past audits. Borrowings should be reported to 
the Board when completed, and the Board would continue to 
certify to the fact that new issues had the Board's approval. In 
that way, solicitors could give opinions on the validity of 
issues as they do now. 


These recommendations might appear to inhibit the freedom 
of action of a new council taking office in January of a particular 
year. That council would find itself with an approved capital 
budget which might not reflect the priorities of that council. 
However, we believe that the inhibition would be more apparent 
than real. The new council could direct its officials to spend 
no capital money until the council had reviewed the programme. 

On review, the council might, on any item, desire to spend more 
money, less money or the same amount of money. To the extent that 
the new council wished to spend less money or the same amount of 
money, it would be perfectly free to do so. To the extent that Let 
wished to spend more, it could apply to the Board for a supplementary 
authorization, or inform the Board of a reallocation of the existing 
authorization. In those circumstances, it would be no further 
behind than a council is at present, and it would actually be 
further ahead, since presumably some spending on that heading of 
expenditure would have already been authorized, and could start 

at once. 


As mentioned above, the Municipality of Metropolitan 
Toronto at present approves all area municipality capital projects. 
In practice, all such projects are approved. It has been felt by 
Metropolitan councillors, all representing area municipalities as 
they do, that review at the Metropolitan Council of specific 
area municipality capital projects would be an inappropriate 


~ GO <= 


intrusion into local affairs. On the few occasions when a member 
of Metropolitan Council has called for debate on a particular 

area project, the majority view has been that such a debate was 
inappropriate. In fact the major Metropolitan control on area 
municipality capital expenditure appears to take place in informal 
discussions between officials of the two levels. We recommend 
that in future Metropolitan Toronto be required to raise such 
total amount of capital for each area municipality as the Metro- 
politan Council may determine. It is no more appropriate for 
Metropolitan Toronto to consider individual projects than it is for 
the Municipal Board to do so. 


Over the past 20 years, the major user of capital funds 
has been the Metropolitan government. It is not at all clear that 
this situation will necessarily continue. Most of the land in 
Metropolitan Toronto has been developed, and the major expenditures 
for roads, trunk sewers and water supply will have been made by 
the early 1980's, when there is general agreement that Metropolitan 
capital programmes may be reduced. 


On the other hand, projects do seem to be found that 
could expend available funds. Proposed standards for sewage 
treatment in the future suggest plant expansion and considerably 
increased operating expenses. As mentioned above, there seems to 
be some thought that the Metropolitan level of government should involve 
itself in financing recreational facilities that would serve the 
entire region, so that the new zoo may be a hint of things to come. 
The possibility of a Metropolitan City Hall has been discussed. 

It would appear that Metropolitan Toronto may be involved in 
treating and selling water to adjacent regional governments on an 
increasing scale. 


Notwithstanding the foregoing, area municipalities may 
be coming to a point in time when their capital requirements can 
be expected to increase. The City of Toronto has proposed a major 
scheme to convert refuse into energy in the form of steam, with 
a considerable requirement for public works, both below and above 
ground. Many parts of the Boroughs are sufficiently old as to 
suggest that major utility renewal programmes may be in the offing. 
If the local parks system is to be expanded anywhere it must be 
done at very considerable expense. It appears likely that 
municipalities will be more involved, in the future, in providing 
social housing. 


That there are areas for ongoing capital expenditure by 
both levels of local government is therefore clear. We have 
recommended a simplification of Municipal Board procedures to 
facilitate the approval of capital borrowing. It remains to 


consider the effect of provincial assistance on the municipalities 
of Metropolitan Toronto. 


Municipalities in Metropolitan Toronto would have 
considerable difficulty sustaining the present level of capital 
spending unassisted. A withdrawal of capital assistance would 
leave the municipalities in serious difficulty. 
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It must be noted that the present system causes its 
own difficulties. One of those is the tendency of municipalities 
to spend on those programmes for which it can expect the highest 
capital contribution. The classic example of roads vs. transit, 
with the former attracting grants while the latter did not, has 
been gradually minimized, but other striking anomalies remain. 
Parkland in river valleys can be purchased with a 50% provincial 
contribution by conservation authorities, while land in other 
locations attracts no subsidy. The building of sanitary sewers 
and sewage treatment plants attracts federal subsidy but sewer 
separation projects, designed to forestall the need for new 
treatment facilities, are not eligible for subsidy. Municipalities 
may obtain significant funds for the repair of the banks of a brook 
running through a park, so long as the brook continues to be part 
of the storm sewer system. Atthe present time a municipality can 
borrow money at 8% to build family housing, but it must borrow 
at much higher rates if it wishes to upgrade the park that will 
serve the families housed. These are but a few examples of situations 
where provincial and, to a lesser extent, federal programmes 
induce municipalities to spend in ways that may not be an accurate 
reflection of municipal priorities. 


A second issue which, like that of priority-setting, 
will arise again when we consider grants for current programmes, 
is the time spent on the audit function. We suggest above that 
the Municipal Board ought to review certain aspects of the 
municipal audit, and we considered whether that could replace the 
elaborate audits now performed by the various provincial ministries 
that make capital grants. We were forced to reply in the negative. 
When grants are given, whether for capital or current programmes, 
the ministry or agency making the grant must eventually satisfy 
itself that the money given was actually spent on things within 
the programme limits for which grants are permitted. 


The Metropolitan Department of Social Services spends 
a great deal of money on programmes the costs of which are shared 
by other governments. The Commissioner of Social Services 
estimated that perhaps as many as 100 employees were essentially 
engaged in creating and preserving data sufficient to satisfy 
provincial and federal audit requirements, beyond the financial 
reporting requirements of the Metropolitan Government. That is 
an example of current rather than capital spending, and it is 
probably an extreme example, but it may be taken as a useful 
look at the tip of an iceberg. 


Literally hundreds, if not thousands, of municipal 
employees are diligently preserving pieces of paper which, years 
later, are examined by a further army of provincial and federal 
employees. It must be clear that systems of conditional grants, 
whether for capital or current programmes, carry with them a high 
administrative cost and distort local government priorities. 


A final difficulty about the financing of capital works 
through provincial grants is that, in most cases, the municipality 
is given no right to the grant, and the legislation merely empowers 
a minister to make grants. The result is a situation where a 


ie: as 


municipality can, relying on past performance, reasonably expect 
some amount of grant, but it cannot be certain of exactly how 
much. Sometimes the amount of grant can be determined before 
capital works are undertaken, but in other areas the final 
amount is frequently not known until after the contracts for all 
works have been let, and the ministry in question has considered 
all of the applications made to it and has determined the dis- 
position of available funds. 


From the point of view of the ministry dispensing 
money, elaborate review processes, generally incorporating 
allocation formulae of some sort, must be instituted to ensure 
that both fairness and wisdom are involved in allocating scarce 
resources to a multitude of projects. From the point of view 
of the recipient municipalities there is no real certainty to the 
process, and considerable amounts of time are lavished on per- 
suading provincial officials and members of the Assembly, of the 
urgency and merit of specific projects. 


The merits of the system of conditional grants should 
also be mentioned. In the first place, the system does permit 
the provincial government to exercise significant control over 
the total amount of municipal spending. It is important that 
overall control over public sector spending in Ontario be exer- 
cised somewhere, and municipal spending is a significant part of 
that total. If a fixed proportion of any or all categories of 
municipal capital spending were to be paid for by the provincial 
government, an Ontario Treasurer who wished to promote policies 
of restraint or expansion, depending on economic conditions, would 
be powerless to affect a substantial portion of spending. We 
assume that the Treasurer will wish to retain control, and that 
most persons would agree that he should have it. 


Secondly, just as the municipalities may resent shared- 
cost programmes because of the influence these have on council 
spending priorities, the provincial government may welcome the 
influence its programmes exercise, and in some cases the influence 
may be wholly desirable. Take the issue of whether transportation 
needs should be met by private automobiles or public transit. 

Many aspects of that issue will have to be dealt with by the 
provincial government, in its policies concerning highways, 

commuter rail and gasoline taxes, to mention only three. Much of 
the impact of those policy decisions would be lost if municipalities 
provided such a low level of public transportation service that 

most suburban families had to maintain two cars. In the same way, 

a provincial commitment to improve water quality in the Great 

Lakes will depend on increased levels of municipal treatment. In 
order to achieve those levels, the provincial government may wish 

to use the carrot of grants quite as much as the stick of regulations. 


To summarize, we presently have a system of provincial 
assistance to municipalities that distorts local priorities, attracts 
high administrative costs and is uncertain in its application. 

The system does, however, permit significant provincial control 

of the economy and permits legitimate provincial priorities to be 
reflected in municipal spending. Many of those features will be 
found, as well, in the present system relating to current or 
operating expenses, but in that area there will be some Significantly 
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different features as well. After discussing those, we will 


consider methods of retaining desirable controls while eliminating 
some of the problems. 


Current 


The most significant difference between current and 
capital spending is the absence of a single provincial agency 
controlling the total amount of expenditure. The most significant 
similarity is the very considerable proportion of municipal 
spending that is financed through provincial grant programmes, 
many of which are in fact largely funded through related 
federal programmes such as the Canada Assistance Plan. In both 
areas detailed control of municipal activity abounds. 


That part of municipal current revenue which comes from 
a mill rate levied on the assessment of real property has been 
roundly criticized for many years as being "regressive", by which 
it is meant that the burden of the tax does not fall upon 
citizens in proportion to their ability to pay it. The income 
and sales taxes have been frequently proposed as better 
ways of raising local tax money, at least by those who argue 
that taxes should be based on ability to pay. 


Another significant feature of the municipal taxation 
system is that the revenues produced can only be increased as 
assessments increase or the rate of taxation is deliberately 
raised. Despite a series of provincial initiatives, including 
assumption of the assessment function, no very satisfactory way 
of equating current assessment with current value for all parcels 
of land has yet been implemented. Rates of taxation are set by 
municipal councils annually, and rates have generally had to be 
increased. Whenever that is done the members of the council have 
looked longingly at income and sales taxes, where a period of 
inflation will produce more revenue with no adjustment in rates. 


The system is a largely inflexible one. Municipalities 
are sometimes asked to essentially assist a particular group of 
people to do something for themselves. In that sense of in- 
flexibility it is difficult for a municipality to bestow a benefit 
upon particular taxpayers, and tax those benefited accordingly. 
There are some exceptions to that statement. The Local Improvement 
Act was at one time widely used to provide public works improvements 
to particular locations, but it has fallen into general disuse in 
Metropolitan Toronto since the advent of subdivision agreements, 
sewerage imposts and other levies as methods of prepaying services. 
At the present time those parts of Metropolitan Toronto which are 
most in need of services traditionally provided as local improve - 
ments tend to be inhabited by lower-income people, and councils 
have often serviced those areas out of general tax revenues in 
order to effect a small measure of income redistribution. In 
1975 the Borough of Etobicoke obtained special legislation per- 
mitting it to assume all of the then outstanding indebtedness for 
local improvements as a charge on the general taxpayers. 
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The City of Toronto, using powers under The Municipal 
Act has established business improvement areas, whereby those 
assessed commercially can tax themselves a sum in addition to 
the general rate for the purpose of improved OT additional 
services(planting, parking lots, Christmas decorations) and for 
promotion of a retail area. Provision for additional parks 
acquisition has recently been added by private legislation. 
However, the inflexibility of the municipal taxing power is 
illustrated by the Metropolitan decision not to construct a 
Convention Centre at the present time. Such a centre was felt 
to be primarily a benefit to the tourist and convention industry, 
and no method could be found by which the costs of the centre 
could be recovered from that industry as distinct from the general 
taxpayer. The question of how the old age pensioner, having 
trouble maintaining his or her home, was to be benefited by such 
a centre, was clearly of concern to the Metropolitan Council. 


We do not suggest that this should be a common aim of 
taxation, but it does arise at the local level occasionally. By 
far the greatest inflexibility is the municipality's inability 
to gear its taxes to the ability to pay and this has become a 
particularly severe problem as the costs of social service pro- 
grammes have risen. 


Some of the difficulties of financing municipal services 
from property tax have been addressed, in the past, by tax credits 
and by specific programmes of shared-cost assistance from the 
provincial government. To the very considerable extent that those 
programmes are supported by taxation revenue derived from more 
flexible and more progressive taxation, the burden of the property 
tax has been reduced. 


However, that approach has grown to such a point that a 
very considerable number of disadvantages have become apparent. 
The basic principal of accountability of the taxing government to 
the electorate has been undermined. All of the problems mentioned 
under the discussion of capital spending and relating to munici- 
palities setting their priorities are found here. 


While most of the shared-cost programmes available to 
Metropolitan Toronto municipalities are also available to other 
parts of Ontario, all Ontario citizens contribute to one Consol- 
idated Revenue Fund. Rural taxpayers feel that they are financing 
lavish spending in Toronto. Toronto taxpayers think they are 
financing the rest of the province. The decision to spend is 
taken, in many cases, by a local council which is responsible 
for raising only a proportion of the money, the rest flowing 
more or less automatically from provincial coffers. 


No taxpayer has any very clear idea of whether the taxes 
levied on him are being spent for the benefit of his community 
or not, nor is he clear about exactly who has taxed him. Thus a 
Metropolitan Toronto decision to provide certain social services 
may result in increased revenues haying to be generated through 
the province. That decision may be one which will appear to cost 
the Metropolitan property taxpayer very little, and, if the 
service 15 a costly one not generally favoured by the public, the 


local politician may escape his consti i 
Stituents revenging thems 
upon him at the polls. oe ee 
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None of the foregoing suggests that Metropolitan 
Toronto taxpayers ought not to contribute tax money for the 
well-being of more remote communities, from which Toronto draws 
its wealth. However, the present system does not permit easy 
identification of the extent to which that happens, nor does 
it in every case even ensure that poorer communities will be 
benefitted. Many programmes are discretionary for a municipality 
and require some contribution by the municipality in order to 
generate provincial funds. Some poorer communities cannot 
afford to pay "their'' share and the social service in question 
is therefore not available to those inhabitants. 


Unconditional Grants 


It has been argued that much would be achieved if the 
province would contribute increasing proportions of its funds by 
way of unconditional grants, moneys to be paid to municipalities 
that could then be spent on any permitted municipal activity. 
Such a system would, it is argued, avoid the expense and 
duplication of multiple audits, and would let the municipality 
adopt its own priorities. 


We agree with this view but we are concerned that such 
a system may have other problems. The total amount of the un- 
conditional grant would either have to be based on formulae or 
on ministerial discretion, and it will be most difficult to 
devise formulae that will be generally accepted as fair. To the 
extent that discretion is involved, municipalities will have no 
ability to plan for future revenues. To the extent fixed formulae 
are used, the province will have committed itself to open-ended 
programmes where circumstances beyond its control may force it 
to increase provincial taxes or incur deficits. We believe 
formulae can be used to divide a sum of money, but not to fix 
a total amount. Ontario at one time "committed" itself to 
passing on to municipalities amounts in proportion to increases 
in provincial tax revenues. A program of economic restraint 
left the commitment in tatters. 


It is much easier for a minister or a cabinet to place 
limits, perhaps arbitrary limits, on the amount of block, un- 
conditional grants going to municipalities than it is to limit 
the funds under a specific shared-cost programme. It can be de- 
monstrated that municipalities have only managed to maintain 
their responsibility for delivering certain services, and their 
ability to pay for them, by discussing the actual costs and 
actual needs for very specific programmes with provincial 
officials until specific shared-cost programmes have, one by one, 
been introduced. In many cases the pattern has been one of a 
municipally initiated, small scale demonstration followed by 
various stages of negotiation with the province. 


If block, unconditional grants had been introduced 
instead of all of those programmes, then some programmes would 
not be in existence today. Municipalities have constantly re- 
quired increased levels of provincial financial sHpperts Sas they 
may in the future. As one Metropolitan official put it one get 
more money from Queen's Park with a rifle than a shotgun". 
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A system of unconditional grants, furthermore, would 
do nothing to restore a situation of spending being done by the 
same representatives as those who had to levy the taxes, and 
being responsible to an electorate that paid those taxes. 


Other Revenue Sources 


This study is not the place to make detailed recommen- 
dations concerning a revised system of municipal taxation. We 
support a system whereby other sources of revenue are made 
available to municipalities. We have in mind in particular 
income and sales taxes. The details of such a system are, 
however, beyond the scope of this study and are dealt with in 


Public Finance in Metropolitan Toronto, H. M. Kitchen (The 


Royal Commission on Metropolitan Toronto, Toronto LOFT 


Allocation of Taxes 


It remains to discuss the responsibility for levying 
taxes that should be assigned to the area municipalities, on the 
one hand, and to the Metropolitan Corporation, on the other. At 
the present time,all of the property taxes are actuaily levied 
by the area municipalities, but besides collecting a local levy 
for local purposes, they also collect a Metropolitan levy and a 
school board levy and then remit the funds to Metropolitan 
Toronto and the school boards. 


If sales or income tax revenue were to become available, 
it would appear simpler for this to flow to the Metropolitan 
Corporation than to the area municipalities. However, such a 
decision would have to depend on the allocation of powers, 
between the area and Metropolitan corporations. Some proposals 
have been made for a transfer of the administration of social 
services to the area municipalities. If those proposals were to 
be implemented, then it is clear that area municipalities would 
need more money. 


Even if the present division of powers continues, it 
would be difficult to assign all new revenues to one or the other 
level of local government. As has been mentioned elsewhere, any 
expansion of the local parks system will be very costly, par- 
ticularly in the most intensively developed parts of Metropolitan 
Toronto. While local municipal initiative in assisted housing is 
apparently being encouraged, not all Metropolitan Toronto area 
municipalities have shown the same interest in accepting more 
assisted housing, sometimes for apparently good reasons. 


No solution would be entirely satisfactory. A start 
could be achieved by automatically allocating the basic levy 
(the one designed to compensate for present shared-cost programmes ) 
in the same fashion as the money from the present programmes is 
Spent. However, any initial allocation will have to be adjusted 
over time, and the system will not be workable unless it carries 
with it the mechanism for making those re-adjustments. 
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Proposals have been made to the Royal Commission on 
Metropolitan Toronto that would result in the Metropolitan 
Council being given the power to approve or authorize the 
level of area municipality and educational taxation. Those 
proposals generally discuss the present tax, which consists of 
a mill rate levied on an assessment of real property, but the 
basic issue remains the same with the property tax or any other 
tax. How can Metropolitan Toronto guarantee that it will deal 
fairly with each of the area municipalities? 


The same problem is faced by other governments. 
Equalization grants are at least based on a statutory formula and 
on generally respected statistics, but provinces have been known 
to complain bitterly that they were not being allocated a "fair" 
share of C.M.H.C. capital funds. Toronto's feelings concerning 
federal moneys spent here as opposed to federal spending in 
Montreal are well known. Given the present climate of discontent 
between the City of Toronto and the larger Boroughs over issues 
such as expressway construction and assisted housing, the City 
might expect to see itself beggared in any allocation or approval 
process devised by the Metropolitan corporation. 


Ideally, taxation revenues ought to be allocated on the 
basis of need. However, a basic 'needs' formula which distributed 
progressively taxed dollars and permitted the area municipalities 
to continue to set their own mill rates for property taxation 
ought to do rough justice. The roughness of the justice would, 
over time, become apparent in the differential between mill rates 
imposed by area municipalities. Given a commitment for provincial 
review of the needs formula at five year intervals, that might 
be the most satisfactory solution. The "needs'' formula devised 
should, of course, consider population and assessment along with 
historical service: levels: 


Such a formula has been used for the distribution of 
unconditional grants in Great Britain. Schedule 1 to The Local 
Government Act of 1966 sets out the formula, and it considers, 
inter alia, the numbers of persons in different age groupings, 
concentrations of high densities of population, the number of 
miles of road per 1000 population and unusual changes in the rate 
of growth. 


We therefore recommend that the distribution of additional 
tax revenues between the Metropolitan government on the one hand 
and the area municipalities on the other be determined by formula. 


CHAPTER IV - SERVICES 


Introduction 


The purpose of this chapter of our report is to examine 
the role of municipalities in Metropolitan Toronto in determining 
policies with respect to the provision of services. The Chapter 
will take a necessarily broad view of "'services'" as the term 
itself is very difficult to define. It will consider, therefore, 
benefits conferred upon individuals by the provincial and municipal 
governments in the context of the municipality or community. This 
approach is taken to remove a consideration of such items as 
provincial parks or appeal courts which are benefits but not in 
the municipal or community context,while including such matters 
as general welfare assistance and day care centres. Moreover, in 
this discussion is included regulation or licencing by the provincial 
and municipal governments. This is indicated because in many ways 
it is very difficult to separate regulation from service. The 
regulation of minimum housing standards and their enforcement 
for example may be viewed as a service, as may the municipal 
regulation of the taxi industry. Moreover, licensing may also be 
viewed as a "service" in that it involves the controlling of 
privately delivered services. 


It is clear that the ability to provide services and 
make regulations regarding the provision of private services is 
the very essence of government. Concerns with respect to financial 
resources are only important in the context of municipal needs 
to perform functions in service delivery. The issue of delegation 
discussed earlier can only be important, moreover, in the 
context of relatively wide powers to decide what services are to 
be delivered and the method by which delivery is to occur. 
The ability to delegate in order to enhance policy formulation at 
the municipal level is of little use, if policy is essentially 
already formulated with respect to the particular service; the 
ability to raise funds easily from a wide tax base is also of 
little value if policy formulation is restricted and controlled 
by the province; indeed,the ability to govern is of decreasing 
value to the extent that such ability is narrowed by policies and 
decisions already made. It is important therefore to analyze the 
present division of authority between the province and municipalities 
in Metropolitan Toronto to ascertain where jurisdiction rests with 
respect to the making of policy. 


It would seem possible to view the municipal-provincial 
relationship with respect to the delivery of services from the 
perspective of three different models. One model would 
See the municipality as a policy and priority setter in its own 
right. Such an approach would be akin to that found in some 
American States where municipalities are given wide areas of 
jurisdiction carved out by state constitutions. Within those 
areas they are supreme and are viewed as legislative bodies res- 
ponsible for the decisions within their sphere of power. A second 
model would seem to be at the opposite extreme from the first. 

The municipality can be viewed as essentially an administrative 
arm of the province with little "legislative" power in the sense 
of developing and instituting policies on its own. With such a 
model policy decisions would be made at the provincial level through 
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provincial acts and regulations with little scope for policy 
initiative at the municipal level. Such an approach would also 
divide off areas of jurisdiction from municipal councils and 
place them with special purpose bodies. The municipality in 
exercising its legislative powers under such an approach would 
essentially be exercising administrative powers, i.e. powers 
which were severely limited by the superior legislation 

already enacted at the provincial level, and would be exercising 
power only over certain limited areas as other areas would be 
granted to other bodies. 


If the two possibilities suggested above can be viewed 
as being at the two opposite ends of a spectrum where wide powers 
of policy formulation are found in the first model and very 
limited powers in the second, the third approach would appear to 
be one somewhere in the middle. Such an approach would seem to 
suggest the possibility for a fair degree of latitude with respect 
to municipal authority for making policy for service delivery 
and regulation, while ensuring that the senior level of government 
also has an input into the process either by the establishment of 
minimum standards, the ability to intervene in restricted situations 
if it were felt necessary,or restricting the wide municipal policy 
role in certain areas of jurisdiction. 


Which model is chosen is in a large part a function of 
one's subjective views of local government. Those who feel 
Metropolitan Toronto and its constituent municipalities are mature, 
sophisticated governments with large populations, which even in 
the area municipalities exceed those of some provinces, would 
argue that little provincial control is needed or desired. 


Others have different concerns. While it must be 
admitted that local responsibility and responsiveness is desirable 
and indeed democratic, there are other values which are important. 
The use of detailed provincial regulation, or regulation by special 
purpose bodies, will, it is suggested, ensure "non-political" 
decision-making in matters such as police, child welfare, or 
education. There will be more objective expertise brought to bear 
on the delivery of such services. The Task Force on Policing in 
Ontario for example, albeit with little to back up the statement, 
Stated that municipal police commissions were desirable for this 
reason, and, although the Provincial Legislature did not really 
deal with the issue of the desirability of Children's Aid Societies 
when it passed a new Child Welfare Act in 1965 (See: The — 
Legislative Debates 27th Legislature, 3rd. Session 1965), it 
would be possible to argue as well that children would be taken 
out of politics. Moreover, the whole thrust of municipal reform 
in the twentieth century has been one to objectify decision-making 
in the municipal arena through the use of boards, commissions, and 
specifically skilled officers. 


It would seem clear that such a rationale for public 
decision-making is spurious, to say the least. Virtually all 
governmental decisions are value decisions, even within a frame- 
work limited by provincial controls, and the essence of democratic 
government is the political resolution of value decisions. 
Decisions to repair roads instead of building parks are political, 
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not objective, decisions. The purchase and running of a theatre 
instead of an additional community centre is a political choice. 
It would seem then that at least this traditional rationale for 
provincial control is not as potent as might be thought. Nor is 
the notion that municipalities do not have expert advice ii tue 
making of those political decisions. The municipalities in 
Metropolitan Toronto clearly have, or are able to establish, 
strong administrative departments. 


This is not to say however that there is no rationale 
for provincial involvement. Clearly it can be argued that 
provincial controls are needed in some areas, if not to maintain 
uniform standards then at least to ensure minimum standards. There 
would seem to be a strong argument that all citizens of the 
province are entitled to the same minimum welfare benefits for 
example, and that no municipal government should be able to 
reduce them. It may be argued that in order to share a common 
culture and to create functional citizens, education should have 
certain basic standards. In addition, it may be strongly urged 
that provincial control, direct or through special purpose bodies, 
not only provides another check on a level of government, albeit 
the municipal level, but also provides a certain amount of pro- 
tection for minority rights. Again if one views education, welfare, 
or child protection as necessary services for the benefit of 
particular interest groups which the majority of the community 
might easily decide to reduce, it would seem desirable to make such 
a decision a difficult one to implement in order to protect those 
minorities from the majority whose only concern might be roads, 
or garbage and sewage collection. 


In short, provincial control and regulation can provide 
for checks and balances within the governmental system, and ensure 
that there will be reasonable compromises and trade-offs by in- 
creasing the power of some groups. This is also the case, it may 
be suggested, with conditional grants, discussed elsewhere, as 
such grants may encourage activities or services which the majority 
might not otherwise espouse. 


The two sides of the issue have thus been laid out. As 
suggested earlier it is difficult to totally accept one approach 
or the other. A high degree of provincial control is undesirable 
in that it conflicts with the goal of self-determination. Although 
it provides stability and certain protections, those benefits may 
be less needed and desirable in a centre such as Metropolitan 
Toronto which has a large population, two levels of government, and 
established expertise. Complete municipal autonomy, it would also 
seem, is undesirable. One need only point to New York City and 
other American examples of financial chaos and corruption which 


senior levels of government were unable to prevent, in part, because 
of guaranteed autonomy. 


The Present Administrative Structure 


If the middle approach is the one to be taken then, with 
an attempt to balance a judicious mix of municipal independence 
with clear and appropriate provincial controls, how does the present 
Situation in Metropolitan Toronto compare to that ideal? If we 
pride ourselves on a municipal system unlike that of the Americans, 
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haye we in fact gone too far along the spectrum referred to 
earlier? It would appear that the system of government in 
Metropolitan Toronto is in fact very much towards that end of 
the spectrum where the province is in complete control, 


A Study of Statutory Powers to Provide Community Services,” 
lists statutory enactments which govern the provision of 
community services in the City of Toronto. That list includes 
legislation which empowers the federal government, the province, 
Metropolitan Toronto and the City to provide services and divides 
those services into different subject headings. The Gity as 
perhaps the best example of an area municipality for the purposes 
of analyzing provincial-municipal powers because it would 
probably have the broadest powers of any of the area municipalities 
as it has the most extensive special legislation,and is the oldest 
and in some ways the most important area municipality. 


There are 131 matters listed in that study which govern 
only the delivery of services by the province and the two 
municipalities. It should be noted that in some cases an item 
listed is merely a section of an act as in the case of The Municipal 
Act, while in others an entire act governing a service may be 
referred to. This was done in an attempt to list service areas 
and evaluate control over those service areas; in some situations 
an entire act will govern the delivery of a service; in others, 

a section will perform that function. 


For the purpose of this report each legislative 
enactment governing a service area was placed in a category in 
order to determine where authority ultimately lay for the delivery 
of a particular service.* The categories were as follows: 


(a) those services for which the province sets 
the standards and administers or delivers 
the service; 


(b) those services for which the province sets 
the standards and has some organization or 
special purpose body other than the munic- 
ipalities delivering and administering 
services; 


(c) those services for which the province sets 
the standards or approves municipal standards 
and provides for municipal administration or 
delivery and, 


(d) those services for which the municipality 


sets standards and provides for municipal 
delivery and administration. 


3 See Appendix B 
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It is clear that those items listed in categories (a) and (b) 
will have virtually no potential for municipal input while those 
items listed in category (d) will have the most. Those services 
listed as being in category (c) will have some potential for 
municipal policy input but that potential will be limited in 
accordance with the details of provincial regulation. Even 
though there is always some discretion and some policy input into 
administration, as has been mentioned earlier in this study, they 
become less meaningful and less important as regulations and 
controls limit discretion. 


The results of the analysis of services in these four 
categories indicate that the relationship between the province 
and the municipalities in Metropolitan Toronto is one in which 
the province oversees or controls virtually all major services. 
Of the 131 matters listed, only 30 could be exclusively assigned 
to the municipal level under category (d). This amounts to 
approximately one-fifth of the total number of services. While 
approximately 38 could be allocated to special bodies responsible 
to the province in some way (category (b)), approximately 33 
indicated administration by the municipalities under provincial 
supervision (category (c)).* 


If one examines the areas where there is the greatest 
potential for municipal policy-making (those items allocated to 
category (d)), it could be argued that many of these were 
relatively unimportant: removing ice and snow free of charge, 
regulating heat in residential premises, providing for rodent 
control, dog licencing, and controlling nuisances such as noise. 
There are some areas of comparatively greater importance such 
as general licencing, the provision of parks, sewers, water supply, 
and the regulating of sidewalks and certain highways, although 
the regulating of highways by the establishment of speed zones 
requires provincial approval and sewers may come under extensive 
provincial control. It should be noted, however, that even with 
some of these matters there is clearly provincial involvement 
because of the need for 0.M.B. capital approval as discussed 
in Chapter III, and general provincial regulations respecting 
environmental matters. Items such as parks and sewers could be 
therefore designated in both (c) and (d) categories. 


When viewed as a totality, therefore, there seems to 
be a clear indication that municipal government is at that end 
of the spectrum described earlier, where there is close super- 
vision of municipal activity. It is not surprising, therefore, 
that municipal councils are actively involved largely in the 
consideration of administrative detail. In approximately one 
half of legislative enactments governing the provision of services 
in which municipalities are involved, it is the province which 
sets the standards and provides the policy framework within which 
the municipalities are to operate. In addition,in many areas, even 
though there is direct municipal involvement this is circumscribed 
not only by the requirement of municipal special purpose bodies, 
such as library boards and the Toronto Transit Commission, but 
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also by conditional financing provided by the province. The 
pattern we have seen therefore is one where municipal councils 
are limited in many ways by provincial controls and restrictions 
in the delivery of services. There is perhaps one major 
exception to this and that is with respect to the licencing of 
businesses. Policy with respect to this is generally prescribed 
by Metropolitan Council by by-law and administered by the 
Metropolitan Toronto Licencing Gommission with virtually no 
interference from the province. 


It can be seen, moreover, that major areas of service 
are completely removed from the authority of municipal councils. 
As was mentioned, direct control by the municipalities is found 
only in certain matters - many of which are minor. Other 
important matters are administered geographically on a municipal 
basis but not by municipal councils. The most obvious examples 
are, of course, child welfare services, police services and 
educational services. In the case of the Children's Aid Societies, 
and the police commission, there is municipal input provided by 
a minority of the members being appointed by the Metropolitan 
Council, but the school boards are entirely separate. 


This segregation of jurisdiction completes the pattern 
of restricting municipal policy control over the provision of 
services. The limitations on municipal input as seen from the 
analysis of statutory powers include the making of policy 
decisions by the provincial bureaucracy, the delegation of 
authority to special purpose bodies with or without some municipal 
input and with or without provincial control. The other major 
limitation discussed is the delegation of restricted and largely 
administrative authority to municipalities by the province with 
major policy decisions being made at the provincial level as with 
general welfare assistance, day care centres, and home-makers and 
nursing services. In these situations the municipal contribution 
is largely where the service should be, and not its quality, its 
form, or its desirability. Finally, there are areas of apparent 
municipal independence such as parks, sewers and waterworks, 
although even here there is provincial control because of the 
need for financial aid and approvals. The result is thus one of 
the municipality being to a large extent an administrative arm of 
the province. 


A survey of municipal by-laws confirms this pattern. 
In the area of health care there is little municipal legislation 
passed4 because there is little authority for municipal action. 
Of course,the same occurs with respect to education where 
municipal action is restricted to agreements respecting the 
sharing of school facilities. With respect to social welfare 
services, some examples of municipal input arise, but again the 
by-laws and reports do not provide examples of major policy 
initiatives even though they clearly indicate the exercise of 
municipal discretion. Metropolitan Council minutes, for example 
indicate the adoption of a report to provide for cash supplements 
for the working poor. The provision of such supplements had, 
however, first to be approved and provided for by the province. 
We are informed that considerable effort 1s often expended by the 
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municipality in obtaining such approvals. Once again, the municipal 
action is required to be within the financial guidelines and the 
precise regulations of provincial enactments. Interestingly 

enough, the areas of most independence, sewer and waterworks 
construction, indicate the same precise provincial control over 
design, financing and construction of the services. 


It would seem, therefore, that the areas of municipal 
responsibility which have traditionally been under municipal 
jurisdiction - parks, water and sewage - remain so, and the 
traditional view of those items as not being policy matters are 
also reinforced by municipal action, although these matters are 
also considered in a policy context in planning deliberations and 
in official plans. With respect to matters that have been added 
to the traditional role of municipalities - social and recreational 
services in particular - this traditional administrative approach 
has been continued in part because of the manner in which authority 
over broad policy matters is maintained at the provincial level. 


Given the relationship between the province and the 
municipalities of Metropolitan Toronto it is appropriate to 
examine ways to alter that relationship and to move it more towards 
the centre of the spectrum described earlier. In order to do so 
it is necessary, however, to first examine in some detail the 
historical and legal relationship between the province and the 
municipalities in order to ascertain appropriate methods for changing 
that relationship. 


The Present Legal Structure 


It is clear that the municipalities in Metropolitan 
Toronto have no status of their own, no inherent jurisdiction, 
indeed no existence except by virtue of provincial legislation. 
There were no representatives of municipalities present when the 
Fathers of Confederation met to formulate the provisions of the 
British North America Act. Indeed, the only reference in that Act 
to municipalities is to place them under provincial jurisdiction. 


The municipalities of Metropolitan Toronto are his- 
torically, legally, and constitutionally inferior bodies to the 
province. There can be no constitutional guarantees for municipal 
"home rule" as found in the United States unless of course an 
amendment to the British North America Act can be contemplated. 
The municipality in Ontario is "wholly a creature of the 


legislature, it has no abstract rights - it derives all powers 
from statute ..." 


a As a result of this inferior position the courts have 
traditionally interpreted statutes respecting grants of powers 
to municipalities narrowly. This approach may be summed up in 
Dillon's rule which states that a municipality may only exercise 
those powers expressly conferred by statute, those powers 
necessarily or fairly implied by the expressed power in the 
statute, and those indispensable powers essential and not merely 
convenient to the effectuation of the purposes of the corporation. 
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The result of this approach is that if a statute does 
not confer power upon a municipality explicitly, the power cannot 
be exercised, Moreover, the general grant of power to municipalities 
found in The Municipal Act which states that "every council may 
pass such by-laws and make such regulations for the health, 
safety, morality and welfare of the inhabitants of the municipality 
in matters not specifically provided for in [the] Act as may be 
deemed expedient and not contrary to the law" has been generally 
viewed as granting very little power at all. Indeed the Court 
in the leading case on this matter, Morrison v. Kingston [1937] 

4 D.L.R. 740, stated that very few subjects falling within the 
ambit of local government are left to the general provisions of 
this section. Moreover, the Court went on to say that matters of 
"health" are generally dealt with by provincial legislation 
affecting health and that "morality" is generally dealt with in 
the Criminal Code so that such topics are entirely removed from 
the sphere of legislation of municipal councils. In addition, 
the Court continued that the power to legislate for the "welfare" 
of the inhabitants is too vague and general to admit definition 
and may mean so much that it probably means very little. It 
cannot include powers that are otherwise specifically given, nor 
can it be taken to confer unlimited and unrestrained power. 


In keeping with such an approach to municipal juris- 
diction, provincial legislation which enabled a municipality to 
produce, manufacture, use and supply electricity did not enable 
the Se eaters to purchase electricity in order to use and 
supply it. Similarly, authority to regulate noises did not 
enable a municipality in the Courts' eyes to prohibit noises 
between certain hours, ® while the Courts have also stated that 
municipalities cannot pass legislation which is in conflict with 
provincial policies found in provincial legislation. 


In short, municipalities have very little authority from 
a legal point of view to initiate policies or to act independently 
of the provincial government. Specific authority must be found 
in enabling legislation before any action can be taken. This 
approach to municipal authority contains within it many valuable 
attributes. In treating municipalities as inferior bodies not 
only is abuse of governmental authority checked by the narrow 
reading of legislative authorizations but also by the Courts’ 
examining municipal action to see if it is reasonable, in good 
faith and for a public purpose. 


In this way, however, the Courts treat municipalities 
not like elected governments but rather like administrative 
agencies. Indeed, in the eyes of the law the municipalities of 
Metropolitan Toronto are no different from the Liquor Licence 
Board, the Ontario Municipal Board, the Ontario Highway Transport 
Board or the Ontario Securities Commission, This means that in 
terms of policy initiative a municipality cannot act without 
provincial sanction. Policy initiatives cannot be undertaken to 
provide new services without authorizing legislation. For example, at 
the local municipal level legisiation was requested by municipalities 
and granted by the province in the past for the funding of information 
centres, for the regulation of handcrafted wares for sale on side- 
walks and to provide the free shovelling of snow for elderly 
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persons within the municipality. In terms of policy development 
the province thus examines the policy initiatives of municipalities 
and evaluates and approves them by the passing of legislation. 

A similar situation occurs of course at the Metropolitan level 
where an amendment to The Municipality of Metropolitan Toronto 
Act was required for the purchase and management of the D'Keere 
Centre and for the provision of bus lanes on Metropolitan roads. 
Although it is clear that all governments and governmental 
agencies must have limits to their authority it is possible to 
deal with elected municipal governments, which have the power to 
tax and which are held directly responsible to the electorate, 
differently from the Boards mentioned above so that they might be 
able, within a broader framework, to initiate and design services, 
and thus perform meaningful policy development and implementation. 


Although these limitations still exist, at least one 
interviewee expressed some relief at two more general sections 
in The Municipal Act which give municipalities, firstly, broad 
power to grant moneys to whomever they desire and secondly, 
fairly broad power to regulate the placing of any objects on 
sidewalks. These two reforms are in keeping with the present 
provincial policy of broadening municipal authority, and while 
they hardly seem to go to the heart of creating a strong policy 
role for municipal governments, they do seem to suggest a method 
of creating broader parameters within which municipalities in 
Metropolitan Toronto might function. More general delegations 
of authority without detailed regulations or provincial approvals 
would be a useful approach. 


Unless some change in this direction occurs, the present 
situation where municipalities on their own initiative are unable 
to adopt policies and provide services which have heretofore not 
been provided, will continue. Moreover, once provincial approval 
is given with its concomitant regulation and conditional funding, 
the ability of municipalities to readjust policies is frequently 
limited. The procedures for programs such as the enforcement of 
minimum housing standards, for example, are set out in such 
elaborate detail in special City of Toronto legislation that any 
change in administrative procedures seems to require amending 
legislation. The requirement of rigid adherence to provincial 
legislation creates not only the difficulty of constantly 
reporting to the provincial government but there is also a problem 
of policy being developed to ensure approval by the province rather 
than to ensure that local needs and priorities are met. Where 
authority for a program is found in private legislation, as is 
frequently the case, then the only provincial policy direction 


to be found may be that of the Private Bills Committee of the 
Legislature. 


Alternatives 


_ As a result of examining both the present division of 
legislative authority between the provincial and municipal govern- 
ments and as a result of examining the common law and constitutional 
framework for that division, we have indicated the severe res- 
trictions on municipalities with respect to policy development and 
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initiation in the seryicing area. A change in these arrangements 
does not mean, nor did any of the persons interviewed suggest, 

a complete abdication of power by the proyince to the municipalities 
of Metropolitan Toronto. It is clear, however, that a number of 
steps can be taken to enhance the policy role of the municipalities. 
We have seen the methods by which municipal policy initiative is 
stifled by the present situation. They are, to summarize: the 

use of non-municipal special purpose bodies such as the Ontario 
Municipal Board and children's aid societies, the requirement of 
municipal special purpose bodies that are frequently less than fully 
accountable to the municipality, the use of conditional funding, the 
requirement of provincial approvals and the restriction of municipal 
powers by narrowly drafted legislation and detailed regulation. 


Some of the methods to alleviate these restrictions are 
discussed elsewhere in this report. Conditional financing is dealt 
with in Chapter III and the need for provincial approvals in 
planning matters is discussed in the chapter on planning. The 
discussion which follows will deal with special purpose bodies 
and with the limited grants of power by the province to the 
municipalities. 


We examined special purpose bodies in Chapter II. 
We will now consider how the role of special purpose bodies might 
be restricted in the context of providing services. A major 
difficulty with special purpose bodies is that they result in the 
segregation of important areas from council's consideration. They 
interfere with the financial planning of council because council 
is required to approve the estimates of the special purpose body 
such as those of the school board, or because council may have the 
estimates forced upon them by an appeal tribunal as in the case 
of the Children's aid societies or the police commission. Even 
when the council has the right to grant or withhold funds, it may 
be sufficiently remote from the special purpose body as to hinder 
the council in its attempts to assess needs, priorities and 
possible extravagance. 


We have also mentioned, however, the possible benefits 
of such bodies in the protection of minority interests. We feel 
that some role for such bodies may be desirable. However, it 
would seem appropriate to remove any legislative exigencies which 
require or result in the requirement that councils approve the 
estimates of such bodies. If we are to enhance council's policy 
role in major service areas such as child welfare, or police 
services, then municipal councils should be empowered to control 
spending in those areas. 


Boards of education are a somewhat special case, since 
board members are elected by the same electors as the council, 
and the educational spending is shown on the tax bill as a separate 
levy. There is a case to be made for the control of educational 
spending by the council, but it is not the Same case as in other 
areas, where the special purpose body is constituted otherwise 
than by election. It appears that no matter how carefully the 
tax bill is prepared, the electors hold the council responsible 
for its size. Since the same taxpayers pay for all local 
services, and the capacity of the taxpayers to pay must have 
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some limit, it appears anomalous that there is at present no 
democratic structure for resolving the priorities to be assigned 
to education, child welfarg and public health, to take three 
popular areas of spending. 


If councils were not required to approve estimates, 
that would go a long way towards enhancing their role even if 
special bodies were maintained. It is also possible to enable 
councils to decide on the existence of many such agencies. 
Councils would be able then to maintain the agencies as they 
are, if this were desirable, or to provide for council appoint- 
ment of such bodies, or to provide for council to assume the 
functions of those bodies entirely. Such an approach would 
enable municipal councils to decide for themselves how best to 
develop policy and deliver services in these areas. This 
authority to decide on the existence of special bodies should 
also apply to municipal special purpose bodies which are now 
required, such as library boards and the Toronto Transit 
Commission. Such a power does not, of course, adequately 
resolve the problem of minority protection as the municipality 
might, if it wished, remove the special body completely. Even 
if such an approach were taken without any further reforms then 
minority interest group protection would still be provided 
through the existence of provincial regulation which is ex- 
tensive in the area of child welfare, police and education. 


Our other suggestion for enhancing municipal policy- 
making in the delivery of services, however, is to widen the 
scope of municipal authority in order to enable municipalities 
to initiate entirely new services and to operate existing ones. 
This would involve, primarily, changes in legislation to enable 
municipalities to embark upon matters not specifically listed 
in existing legislation and to remove provincial regulation from 
a number of areas such as welfare, day care centres, building 
codes, as well as those matters presently under special purpose 
bodies. Much of this de-regulation would flow from the reduction 
of conditional grants. But the granting of authority in general 
areas, such as transportation, welfare and education would also 
be a useful approach to enhancing municipal policy-making. We 
saw in Chapter I that the municipal power to "regulate" is very 
strictly interpreted. The municipality requires a broad grant 
of power in general areas appropriate to local government. 


There remains to be considered the problem of pro- 
tecting certain groups that might suffer as a result of broader 
municipal powers. Some time ago the province moved to decon- 
ditionalize library grants throughout Ontario and this action 
pointed out the need for concern about minority protection at 
the provincial level. The feared result of the move was that 
councils in many rural municipalities would use moneys that would 
not be conditional for other purposes and that library service 
would suffer dramatically as only a few persons used those 
services in those communities. The province, it was suggested, 
had an obligation to provide certain basic library services to 


all parts of the province eyen if only a small group in fact 
benefited from the service. 
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There are perhaps two responses to that argument with 
respect to Metropolitan Toronto and its constituent municipalities. 
Firstly, given the size, sophistication and complexity of govern- 
ment in Metropolitan Toronto such problems are much less likely 
to oCcur. Although there can be no objective method of evaluating 
that view it is a valid observation given the number and strength 
of interest groups in the Metropolitan Municipality. Secondly, 
methods could be established in any reform of local government 
powers whereby the province could establish minimum standards for 
Services if it so desired. One method to accomplish this, could 
be to provide for reserve power to be exercised by order-in-council 
establishing minimum standards for services. It would be anticipated 
that such authority would be used only sparingly and would exist 
for the express purpose of dealing with the minority problem. 


This approach of jurisdictional reform along with the 
removal of special purpose bodies outlined above is perhaps the 
most extreme programme for enhancing municipal authority in 
Metropolitan Toronto. It envisages wide powers for municipalities 
to legislate with respect to services and an absence of provincial 
approvals or regulations governing those powers except in certain 
specific instances such as official plan approval. It envisages 
only a general power for provincial intervention to set minimum 
standards where this, in the cabinet's opinion, is necessary. 

This approach considers the likelihood of the need for provincial 
intervention as minimal and thus simply provides for this reserve 
power to control the problem in case a difficulty arises. Another 
approach that is perhaps less dramatic is simply to encourage the 
province to pass minimum regulations respecting those matters now 
governed by detailed provincial regulations and to enable munici- 
palities to expand upon or clarify but not contradict those 
regulations. 


It has been suggested that provincial control and 
appointment to some special purpose bodies such as the police 
commission may prevent corruption, fraud and graft in government. 
It is highly doubtful that the mere fact of a provincial appoint- 
ment will ensure a more honest administration any more than it 
ensures a less political administration. It would be better to 
deal with such an extraordinary problem with extraordinary 
ministerial powers to provide for provincial intervention and 
trusteeship over matters which are being administered in a 
fraudulent or criminal way, rather than by maintaining an ongoing 
provincial presence at the municipal level. 


Conclusion 


We have attempted to indicate the limitations on the 
role of municipalities in the delivery of services. Those 
limitations are both jurisdictional in that legally, municipal 
authority is restricted and does not extend to many matters which 
are under provincial control or under the control of provincially 
authorized special purpose bodies; but they are also administrative 
in that, in many areas, the municipalities of Metropolitan Toronto 
are in fact administrators of provincial programmes. There are 
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exceptions to this administrative role but those exceptions 
tend to be limited and are generally restricted to the more 
traditionally municipal areas of parks, sewers and water. 


We recommend that the jurisdiction of the municipalities 
be broadened not only by enabling them to assume authority for 
special purpose bodies if they so desire, but also by granting 
them more general powers and removing many of the regulations 
now restricting the exercise of their powers. We believe that 
this recommendation is vital to the enhancement of the policy 
role of the municipality. We suggest that the protection of 
minority rights and the danger of possible fraud or corruption 
can be assured by the province holding reserve powers to deal 
with those matters in extraordinary situations. 


CHAPTER V_ - PLANNING 


Introduction 


In this chapter we propose to deal with the planning 
function in Metropolitan Toronto, Such a task is not an easy 
one as it involves a number of interconnecting and conflicting 
1ssues. There is, of course, the desire to enhance the policy 
roles of both the area municipalities and the Metropolitan 
Corporation vis-a-vis the province. There is, as well, the 
value of ensuring, from a planning point of view, capability for 
the implementation of provincial planning objectives. Thirdly, 
there would seem to be a need for the preservation of the role 
of the area municipalities in any relationship with the Metro- 
politan level of government. Finally, throughout this desire to 
maintain a balance between these governmental bodies is the 
need to protect individual rights from arbitrary government 
action. There are therefore at least two basic perspectives from 
which to examine planning issues: the intergovernmental perspective 
and that of individual rights. 


This task is made difficult because not much thought 
was given to such matters when planning legislation was drafted. 
The general scheme of the present Planning Act of Ontario was 
first enacted in 1946 before regionai or metropolitan governments 
were brought into existence. The Ontario legislation was based on The 
Standard City Planning Enabling Act published by the United 
States Department of Commerce in 1928. That Act, adopted in 
many states, reflected a very simplistic view of planning in 
providing for the enactment of a master plan (referred to by the 
Ontario Act as an official plan) which would govern the development 
of land uses with minimal change over a number of years. This 
approach to planning did not require a great concern for in- 
dividual rights for two reasons: firstly, because the plan with 
its negative restrictions through zoning simply provided for an 
extension of private land-use controls* and secondly, because 
the plan provided a static and essentially unchanging pattern 
for development. No governmental action was contemplated to be 
required after a plan was adopted; development would proceed 
ultimately and relentlessly in accordance with the approved plan.2 
The situation has, of course, changed. Plans are con- 
stantly changing, rezonings occur, and positive obligations can 
be imposed under The Planning Act, not only through development 
control under s. 35(a) of The Planning Act but also by way of 
minimum standards under s. 37 of The Planning Act and by virtue 
of The City of Toronto Act, 1936 (as amended). Where once the 
right of any citizen to do as he liked with his land was un- 
questioned, it is now accepted that it is appropriate for govern- 
ments to control development opportunities, particularly since 
government action so largely creates the prospects for develop- 
ment. In addition, demolition control is a new power granted to 
municipalities to restrict an individual's use of land. Traditionally, 
it has been the Ontario Municipal Board, established first in 
1906 as a board to regulate railways and to deal with limited 
municipal financial matters, which has provided protection for 
jndividuals against this vast array of municipal authority. 


pant aa 


With respect to the intergovernmental perspective, the 
mere existence of Metropolitan Toronto has resulted in a sharing 
of planning powers between Metro and the area municipalities. 
Although the Metropolitan Corporation does not as yet have an 
official plan, when it does adopt one and when that plan is 
approved, "any official plan of an area municipality shall be 
amended to conform with the Metropolitan official plan and no 
public work may be undertaken and no by-law passed that does not 
conform with the plan of the Metropolitan Corporation. In 
addition, the Metropolitan Government has the ability to zone 
lands within 150 feet of Metropolitan roads and such zoning takes 
precedence over the zoning by-laws of area municipalities. Wide 
powers over transportation, recreation and servicing at both the 
Metropolitan and area municipality levels also indicate the 
increasing complexity of intermunicipal planning relationships. 


In provincial-municipal relationships, matters have 
become more complex since 1946 as well. The role of the Ontario 
Municipal Board has been brought into sharper focus by reason of 
its active stance in controlling municipal decision-making under 
its former Chairman, J.A. Kennedy. The role of the Board in 
protecting individual rights and making planning policy is indeed 
important. As well, circumstances have changed because The 
Planning Act now enables the Minister of Housing to delegate any 
of his authority under the Act to the Municipality of Metropolitan 
Toronto” and indeed this has been done with respect to subdivision 
approvals. A further change which complicates the matter is the 
enactment of The Planning and Development Act® and The Parkway 
Belt Act’ which enable the province to override Metropolitan and 
area municipality planning and zoning with an adopted provincial 
plan. 


Planning issues have thus become increasingly complex 
in terms of the rights of the individual and in terms of which 
level of government should be developing and establishing 
planning policy in the context of Metropolitan Toronto. While 
the protection of "property rights'' may not be seen as a concern 
to be examined in the context of planning policy, planning 
decisions, we suggest, almost inevitably affect individual rights. 
The designation of uses and densities affects land values; the 
construction of highways or subways affects the rights of in- 
dividuals and groups of individuals to live in a certain way and 
also affects the value of lands. Moreover, decisions with 
respect to such matters are seldom argued on the basis of in- 
dividual or property rights but rather on the basis of "good 
planning principles" or "planning policies". We are therefore 
faced with the dilemma of trying to ascertain how to ensure the 
best method for developing and implementing public planning 
policy while at the same time attempting to protect private rights 
from abuse by that policy-making. Both issues are inexorably 
connected with the Ontario Municipal Board and thus a major part 
of this chapter will deal with the role of that Board. 
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It is clear that there has been room for considerable 
policy initiative in planning at the municipal level in Metro- 
politan Toronto. The recent amendments to the City of Toronto 
official play and zoning by-law can only be seen as major policy 
initiatives. The problem we must deal with, however, is not 
only initiative but implementation. The province ultimately 
controls the approval of official plans. Under s. 15(1) of The 
Planning Act the Minister however, must refer any part of an _ 
official plan to the 0.M.B. when requested, provided that the 
request is not in bad faith, friyolous or for the purposes of 
delay. The Board may then approve or amend the part so 
referred. 9 Similarly, no municipal zoning by-law comes into 
force without the approval of the Municipal Board.19 With 
regard to Metropolitan Toronto the Board therefore in practice 
holds hearings regarding official plans and zoning by-laws when 
there are objections to them. 


This process brings with it delays. There is fre- 
quently a considerable lapse of time before a hearing can be 
convened. Situations were mentioned to us where the Board 
commenced a hearing because an objection was filed and at the hearing 
the Board discovered that the objector had changed his mind, or had 
been mistaken respecting the real impact of the by-law and thus 
wished to withdraw. In some cases the objector appeared to be 
only intent on achieving a delay. Although the Board can award 
costs in proceedings before it, it does not often do so.!! The 
greater use of such an award might deter the occurrence of 
such problems. No substantial legislative changes would there- 
fore be required if it were felt that the only disadvantage 
associated with the requirement of Board approval was occasional 
needless delay. 


The important issue with respect to the Board, however, 
is not merely its impact on delaying decision-making although 
this is an important consideration. While any by-law passed by 
a municipality is, in law, retroactively effective from the 
date upon which the council first passed it, once the O.M.B. 
approves the by-law, }2construction has frequently been delayed 
and costs have increased. The whole of society pays those 
costs. However the important issue from the perspective of this 
report is the impact of the 0.M.B. on policy-making at the 
municipal level. 


The Role of the Ontario Municipal Board 


The role of the Ontario Municipal Board has been subject 
to recent controversy, particularly as a result of its decision 
striking down the City of Toronto's holding or "forty-five foot" 
by-law. 3 It is not the purpose of this purpose to evaluate the 
merits of the Board's decisions but it would seem necessary to 
examine the authority of the Board in some detail in order to 
understand the scope of the authority which is lett to Eee Metro- 
politan municipalities within the parameters of the Board's 


powers. 
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The Planning Act, itself, gives no indication of what 
may or may not be relevant for the Board 59 consider in exer- 
cising its "approval" or appeal function. No criteria are 
set out in the statute, indeed no standard is suggested. The 
Board has therefore very broad discretionary authority under 
the legislation to examine the actions of any municipality with 
respect to planning and indeed to examine "de novo'' a municipality's 
action. It should be pointed out, moreover, that the Board is 
not bound by precedent - it must decide each approval of 
municipal action on its own merits.> It is clear, therefore, 
that the scope of municipal policy-making authority is severely 
circumscribed by such a provincial body. 


It should be noted, however, that strong arguments have 
been presented in favour of the Board's jurisdiction, and indeed 
in one of the Board's earlier decisions regarding the approval 
of a by-law passed by the then Township of East York, the strongest 
raionale for the tribunal's authority over planning matters was 
enunciated: "It is the duty of this Board to determine whether 
or not it (the municipality's decision) will create undue hard- 
ship on others SORES Similarly, the Board's decision in over- 
turning the City of Toronto "forty-five foot" by-law indicates a 
concern about the rights of large real estate companies: "The 
rights intended to be accorded to this group under The Planning 
Act, as much as to residential neighbourhoods are [sic] no less.117 
This approach is very much in keeping with the former chairman's 
view of the Board's function when he stated that the initials O.M.B. 
stood for ombudsman.1§ It would seem appropriate to summarize 
the Board's definition of its role therefore as one of the 
protection of the minority rights of a developer or ratepayer, 
from abuse by the democratically elected council. 


Such a view also suggests a further role for the Board: 
that of providing a forum in which all parties can be heard, 
after due notice, in an adversary proceeding, where an objective 
appraisal can be made of council's decision to ensure that it is 
in keeping with good planning principles.19 When the Board 
acts, it generally wishes to do so on the basis of evidence of 
"good planning". ''Good planning" seems to mean the considered 
opinion of qualified planning experts. The Board has taken con- 
siderable exception to the injection of political value judgments 
into the planning process. Thus, in the Board's ruling on the 
City of Toronto "forty-five foot" by-law, criticism was directed 
at a planning official because he admitted that he had been 
influenced by the views of his council, which had favoured a res- 
triction on growth. The Board feels it can protect the public 
interest as well as the private interest from a "wrong" decision 
by council. The question must be asked as to whether the value 
judgment of what is "good" can ever be made solely on the basis 
of expertise in the field of urban planning. 
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While this accepted view of the Board's function may 
have some appeal, it has a number of serious consequences on the 
scope of the municipal power to legislate with respect to land 
uses. As already noted, the exercise of such authority by the 
O.M.B. results in final decision-making with respect to zoning, 
planning, demolition control and development agreements resting 
either with a provincially-appointed board or with the province 
itself, and not with the municipalities within Metropolitan 
Toronto, although the latter bodies are most visible and appear 
to be politically responsible for planning. In addition, the 
Board's authority to approve and review is so broad, as defined 
by the Board, that it includes not only a reexamination of the 
merits of council decisions and a replacement of those decisions 
by the Board's decisions, but includes as well the use of what 
are essentially judicial criteria to evaluate municipal policies. 
The result is a usurpation of the court's role in defining the 
breadth of power delegated by the province to municipalities. The 
O.M.B. thus plays both municipal council and supreme court. 


In order to examine this last observation in more 
detail it is necessary to understand the nature of the judiciary's 
role in placing limitations m local governments. It is clear that 
statutory authority must have some parameters; the court's role 
is, in part, to define the outer limits of that statutory authority 
and thus to decide if a municipality is acting within its powers. 
It does this not only by the obvious method of interpreting 
statutes to ascertain if the provincial statutes grant certain 
authority to a municipality29 but also by examining municipal 
legislation to ensure that it is passed in good faith, is enacted 
for a public rather than a private purpose and is not discriminatory. 
In this way, the courts generally do not decide whether the 
municipal by-law is good or bad, wise or foolish, as municipal 
policy, but rather whether the municipal council has generally 
acted in a fair and proper way and within the scope of its 
authority. As a result, the council of a municipality cannot 
exercise its authority solely in an attempt to injure a particular 
person or confer a special private benefit. In this way, of 
course, the courts function as a traditional ombudsman, 
the original function of whom was to ensure due process in ad- 
ministrative decision-making. Courts do not often interfere with 
municipal decisions for reasons other than that the decisions cat 
are ultra vires because it cannot often be shown that municipalities 
are attempting to act specifically to hurt an individual OP ie 
specific group and Decsiee the courts do not wish to make policy 
decisions for council. This approach enables municipalities 
to act relatively freely, with little interference from the courts. 


It is interesting, therefore, that the O.M.B. can claim 
to be an ombudsman. In doing so it has on numerous occasions 
contradicted what the courts have stated with respect to legal 
rights in planning. While the courts have, as we have seen, 
stated that discrimination is not a concern with respect to zoning 
by-laws25 the O.M.B. believes it to be of importance onde viewed 
it as such with respect to the "forty-five foot" by-law. While 
the Supreme Court of Canada on two different occasions has upheld 
holding by-laws25 and stated that they do not create a dis- 
crimination problem, the O.M.B. has said that holding by-laws are 
not appropriate for the central area of Toronto, in part, at least, 


because they are discriminatory. 
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The Board, therefore, in its review and approval process 
severely limits the scope of the policy-making authority of 
municipalities in Metropolitan Toronto. In functioning as a 
review body it looks not only at the merits of the municipal ; 
decisions from a policy point of view but also from a legal point 
of view and thus incorporates legal values and concerns into 
Les decisions. / It thus functions, in reality, as a court in 
that it has taken legal concerns which the judiciary has stated 
should not be protected and has incorporated them into its 
decision-making by viewing them as matters of policy. The issue 
of discrimination is thus no longer a legal problem but one of 
policy; the issue of compensation for down-zoning is similarly 
not a legal matter but one to be viewed as good or bad municipal 
notes 


Such an exercise could be well worthwhile if the Board 
were in fact able to determine good or bad municipal policy or what 
proper planning principles are. This, however, in most cases is 
impossible. Planning decisions are for the most part value 
judgments about how a community should grow and develop. Planning 
decisions are wise or foolish, good or bad, it would seem, not 
because of some objective truth, but rather because of the values 
and interests which individuals or groups espouse. There is, for 
example, no objectively right or wrong answer respecting the 
building of an expressway. It may be good for those who wish to 
use it, bad for those whose neighbourhood it disrupts. Planning, 
it would seem, is fundamentally a political process which must 
depend on political compromise to ensure balance and harmony. 
Moreover, it is polycentric or multifaceted in nature - that is, 

a decision to do or not to do one thing has a ripple eftect 
throughout the community. A decision for example not to build an 
expressway has a great effect on what should be done instead to 
alleviate transportation problems. 


Reliance on the O.M.B. may give the appearance of pro- 
tection but it would not seem to give the reality of it as its 
subjective values, in most situations, are replacing or supporting 
the policies of elected councils. 


None of this is to say that discrimination, in the 
abstract, can be supported. When adjoining land have been zoned 
for very different intensities of use, one land owner has been 
benefited and another has been hurt. Were it left entirely to 
the courts, the aggrieved owner would have to present evidence 
that council acted on some basis deliberately designed to damnify 
him. We can accept the fairness of requiring the municipality to 
show that it had some reasonable basis for making its determination 
of land use. We take exception to a situation where a municipality's 
decision, based on fact and a reasonably held opinion, can be 
overturned because an appointed board happens to hold some other 
opinion. The rights of the individual are the rights not to be 
hurt by arbitrary or capricious decisions, nor decisions based on 
a mistaken impression of the facts, as well as the procedural 
rights of notice and hearing. It is more difficult to find a 
right to have the use of his land determined by a provincial 
board rather than a municipal government. 
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Yet there are problems to be resolved and one of those 
problems does require a hearing process. The two important 
problems are, firstly, the settling of disputes between the area 
municipalities and Metropolitan Toronto respecting zoning and 
planning matters. Secondly, there is the issue of protection 
for individual rights. 


The Intermunicipal Problem 


With respect to the first problem, the present division 
of power between the area municipalities and Metro with respect 
to planning seems to be generally satisfactory. Historically, 
Metropolitan Toronto has not exercised its land-use control with 
any great vigor, rather relying on the construction of public 
works. It has not, for example, as yet adopted an official plan. 
Our interviews indicated little dissatisfaction over a Metro 
zoning power within 150 feet of Metro roads although there was 
clear hostility on the part of area municipalities to a recent 
provincial attempt to expand Metropolitan power to include 
development control powers under s, 35(a) of The Planning Act 
within that 150 foot area. There seems to be an acceptance of a 
Metropolitan role in planning through a Metropolitan official 
plan. It would seem fair to say, however, that acceptance of a 
Metropolitan role in these areas is premised on the view that 
the Metropolitan Corporation would not become involved in the 
details of area municipality planning and would generally reflect 
area municipality planning in its own official plan. The 
problem of conflict, however, seems to be lingering just below 
the surface and can be seen in opposition to Metropolitan 
Council involvement in Scarborough subdivision planning, and 
in the City's central area planning. Such concern surfaced as 
well at the O.M.B. in a conflict between the City and Metropolitan 
Toronto respecting the future widening of Yonge Street. At 
present, any conflict that would arise respecting the approval 
of a Metro official plan or a Metropolitan zoning by-law would 
be likely to be argued before the 0.M.B. because of the require- 
ment that the 0.M.B. approve such instruments. 


There would seem to be three possible methods to pro- 
vide a forum for resolving conflicts on the intermunicipal level. 
The first of these would be to maintain the status quo; the 
second to replace the forum of the Ontario Municipal Board with 
that of a political decision by the Minister; and the last to 
change appropriate legislation in a way which would encourage the 
municipalities, themselves, to resolve their disagreements. 


The first of these alternatives is, of course, the easiest. 
In spite of the criticism suggested respecting the O.M.B., it is 
possible to argue that it should retain its planning jurisdiction 
for the limited purposes of resolving intermunicipal disputes 
even though such decisions also affect the rights of individuals. 
The Board has performed such a function in the past and has the 
appearance of being a fair and appropriate method of Sa gheane: 
disputes. The criticism suggested earlier generally went to the 
issue of a Board opinion overriding that of an elected council. 
Here,we are trying to arbitrate between two political decisions. 
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Moreover, as mentioned earlier, it is difficult to segregate 
policy and individual rights; a zoning by-law passed by Metro 
restricting or permitting development is one that affects the 
owner of the property so designated as well as the area 
municipality. And once again the Ontario Municipal Board is in 
the best position, it may be argued, to make the whole decision - 
balancing the competing property and public interests. 


The second alternative, one mentioned in Subject to 
Approval, 90 is to provide that the Minister resolve disputes 
between municipalities with respect to both official plans and 
zoning by-laws. In Subject to Approval, the suggestion was that 
a hearing officer be provided to review the merits of the dispute 
and write a report to the Minister. Such an approach is more in 
keeping with the political nature of planning as the decision is 
ultimately made by a politician responsible to the Legislature. 
The hearing officer, moreover, would provide for both municipalities 
and individuals the opportunity to state positions with respect 
to the planning decision to be made. Subject to Approval, however, 
suggested that such an approach should not be used where 
municipalities were capable of carrying out adequate planning on 
their own. 


The concept of a provincial minister making these 
decisions is somewhat contrary to the objective of strengthening 
the policy role of the Metropolitan government. On the other hand, 
the province does have a vital interest to ensure that Metro- 
politan planning does conform with its own views and plans on how 
the province generally should develop and how the Metropolitan 
area in particular should develop within the provincial context. 
It would therefore seem advisable to provide for provincial 
approval of the Metropolitan official plan. Such an approval 
by the Minister, moreover, would enable the area municipalities 
to make representations with respect to those provisions of the 
plan which affect them, assuming that the Metropolitan plan, as 
is presently the case under section 199 of The Municipality of 
Metropolitan Toronto Act, will require the conformity of the 
plans of the area municipalities. L 


Given a Metropolitan plan to which all area municipalities 
must conform, it seems to us advisable to limit the capacity of 
the Metropolitan Corporation to zone land. That would continue 
to maintain the balance with respect to the planning function 
between two tiers of government within the Metropolitan area. 
With the ability to plan, to adopt an official plan and enforce 
conformity with that plan, the Metropolitan Corporation has a wide 
power with respect to planning and it would therefore seem 
appropriate to remove its authority to zone within 150 feet of 
Metro roads, and as well to not grant it development control 
powers respecting these lands. If zoning authority were thus 
restricted there would be less involvement at the Metropolitan 
level with the detail of area planning by area municipalities. 
Moreover, if the Metropolitan Corporation were granted authority 
to prepare only Metropolitan-wide plans and policies this might 
also prevent examination of detail. Metropolitan Toronto presently 
has no such restriction in its legislation. Drawing the legis- 
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lation might be difficult. The present thrust of Metropolitan 


planning does appear to be one that focuses upon the general 
rather than the specific. 


The question of whether the limits of the Metropolitan 
planning power can or cannot be clearly defined in a statute at 
this point in time is crucial to the issue of whether the 
Municipal Board or a Minister must continue to resolve inter- 
municipal disputes. If those limits can be described in a 
Statute, the courts can prevent any abuse of Metropolitan power. 
If, however, those limits cannot be satisfactorily described 
then some agency must be empowered to arbitrate between the 
different levels of government. We propose that the Minister 
rather than the Board do that. 


Essentially, what is being suggested however is a 
division of powers to ensure agreement and compromise between 
the two tiers within the system. The Metropolitan level, being 
unable to pass zoning by-laws, and being restricted to Metro- 
politan planning, would need to ensure the political acceptability 
of its plan at the area municipality level and would not generally 
be involved in the details of planning or zoning. The area 
municipalities would have to plan and zone within the framework 
established by the Metropolitan government and could not zone in 
contravention of those policies. The goals of maintaining viable 
planning at beth the Metro and area municipality level with a 
minimal amount of provincial interference would be served. 


A refinement that might be desirable, given Metro- 
politan concern with respect to zoning along Metropolitan roads 
and access to those roads, and given that the courts have inter- 
preted conformity with an official plan in a very broad way, is 
to require Metropolitan level approval of area municipality 
zoning and development control by-laws in those 150 foot 
corridors.°2 At present area municipalities need not pass by-laws 
permitting the same density as permitted by the Metropolitan official 
plan nor permit adequate access to Metropolitan roads. Here 
again there would be the impetus for compromise and agreement 
respecting such matters as neither tier could act unilaterally. 


In summary, we are suggesting that intermunicipal con- 
flicts be resolved as much as possible by encouraging the 
municipalities to work together by giving each level some 
authority over planning with the Metropolitan Toronto plan being 
the dominant one, and with the area municipalities alone being 
able to zone. The Minister as well would have authority to . 
approve the Metropolitan plan to ensure it conforms with provincial 
policy. The Metropolitan plan would provide for the conformity of 
the plans of the area municipalities and as a result once a 
Metropolitan plan is approved, there would not appear to be any 
need for provincial approval of area municipality plans. To be 
noted, as well, is the special provision for Metropolitan approval 
of area municipality zoning and development control by-laws for 
areas within 150 feet of Metro roads. Finally, until the adoption 
and approval of a Metropolitan plan, ministerial approval for the 
purposes suggested above would have to be required for area 


municipality plans. 
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Protection for Individual Rights 


Having discussed the relationship between Metropolitan 
and area planning there remains the provision of some method to 
ensure adequate protection for individual rights in the planning 
process. This problem would seem to have the same kind of 
alternatives for solutions as that of intermunicipal conflict. 
Clearly the status quo could be maintained while the options of 
providing the Minister with powers to protect individual rights 
and the option of having this matter resolved at the municipal 
level are both possible. 


The difficulty with the status quo has already been 
considered; again perhaps the best argument in favour of main- 
taining the Municipal Board is that of its image and acceptability 
in the public eye as a protector of individual rights from bad 
councils and bad council decisions.°5 This did not, however, 
lead the authors to Subject to Approval to support the maintenance 
of that présent role. 


The second option of ministerial review (with hearing 
officers) was aiso rejected in Subject to Approval and would not 
seem appropriate, given a desire tc increase the policy role of 
councils at the local level for it amounts to a replacement of 
the Board's opinions by those of the Minister. While this may be 
viewed as an improvement becsuse clear political responsibility 
for political decisions is established, it is not a responsibility 
to the electorate most directly affected - that is the municipal 
electorate. By limiting the role of the Minister to provincial 
concerns respecting a Metropolitan plan which binds area plans, 
the political role of the province would seem to be fulfilled. 


What then can be done at the municipal (Metropolitan 
and/or area municipality) level to ensure appropriate protection 
for the individual? As was noted in our discussion on delegation, 
municipalities in Ontario are not bound to hold hearings with 
respect to rezoning and/or official plan amendments which specifically 
affect an individual because the Ontario Municipal Board, under 
the scheme of The Planning Act is the body to hold hearings and 
make decisions. Any abolition of the role of the O.M.B. and the 
Minister would then result in the need for a hearing procedure 
at the municipal level with respect, at least, to planning 
decisions which affect particular individual rights. 


The issue would then seem to be how to organize that 
hearing process. It is possible to require a hearing at the 
council level so that those making the decision hear the parties. 
Such a provision does not appear realistic given the difficulty 
that councils have in sitting as courts. Moreover, such a process 
could not realistically require council to provide written reasons 
and could not therefore ensure that all relevant matters were 
considered, and that clear policy options were examined. It 
would seem desirable, therefore, if council were to make the 
decision, to require it to first consider the report of a hearing 
officer on the matter. Such a person would hold a hearing for 
council and report to council on a suggested course of action. 


Council would then adopt or reject such a report and develop 
policy in this way. 
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Since planning decisions are basically political 
decisions, as has been pointed out, and since there are no 
planning principles which can ultimately guide decision-makers, 
it seems appropriate for the protection of the individual to 
provide him with a forum where he may state his case, present 
his views and evidence and where he may challenge the views, 
reports and evidence of the planners, while providing that the 
ultimate decision is made by the politicians. Such a provision 
along with the written report of the hearing officer would 
establish a check on the actions of municipalities, in that 
decisions would have to relate to a published rationale. More 
importantly, such a process may provide and indeed enhance 
the opportunity of an individual or group to use political 
persuasion to affect a planning decision in the political forum. 
Finally, it should be noted that in keeping with this political 
approach it would seem desirable to provide that wherever a 
matter presently requires Municipal Board approval, Council have 
the right to make the final decision but that a hearing officer 
review the case. 


One final matter to be considered with respect to 
planning matters is that of delegation. We have suggested 
earlier that delegation could be a general power and we must 
therefore consider the appropriateness of that general power in 
the context of planning decisions. It seems appropriate for 
council to delegate its function of holding a hearing if it so 
desires. Indeed it would seem desirable and natural as hearings 
are now being held by committees and this would continue. The 
difficulty is in deciding whether such a committee could make a 
decision and thus adopt a plan amendment or pass a zoning by-law. 
In Subject to Approval, it is suggested that such a delegation 
is not appropriate and we agree. 


The individual who is affected by a planning decision 
really requires two kinds of hearings. He requires a hearing 
before the politicians who actually make the decision, where he 
can try to influence their opinion. At present this is provided 
in most municipalities by a hearing before at least a committee 
of the council. That seems to us appropriate. The council as 
a whole is not an appropriate body and the hearing vefore the 
committee generally serves that purpose. 


The individual may also require a lengthy hearing on 
matters of detail. He may wish to see the planner's evidence 
presented and present his own in rebuttal. He may have to go 
into elaborate matters of soil stability and precise lot 
boundaries. That cannot be done well before a committee of the 
council, and it is for that reason that we recommend a hearing 
officer. At present it is assumed that the municipal planning 
staff performs this function, but that has not been satisfactory 


in every instance. 
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This procedure will satisfy the rights set out above, 
viz, the right to have decisions neither arbitrary, capricious 
nor based on a mistake of fact, and the right to due process. 

As we are recommending that the 0.M.B. not have jurisdiction in 
these matters, we would suggest that at any time when the council 
has failed to act on a re-zoning or official plan change 
application, the applicant have the right to a hearing before a 
hearing officer and the right to the council's consideration of 
the report of the hearing officer. We therefore recommend that 
councils pass zoning by-laws and official plan amendments after 

a committee of council has held a hearing and made recommendations. 
The by-law would not be effective until notice of its passage had 
been given and a reasonable time for filing objections with the 
clerk had elapsed. If no objections were filed, the clerk would 
so report and the by-law would be effective from the date of its 
passage. If objections were received, the objectors would be 
heard by a hearing officer appointed by the municipality. His 
report would be placed before the council, and the council would 
be required to confirm or vary the by-law after consideration of 
the officer's recommendations. 


That is not to say that the general power to delegate 
is not applicable to planning, but rather that the hearing of 
such matters can be delegated along with the thrashing out of 
reasons and rationales but in these very important matters of 
planning, council must confirm, without however holding a new 
hearing, what has occurred. The use of the hearing officer, to 
whom an individual may present his case, ensures the individual 
that all relevant matters have been considered when council is 
called upon to confirm or reject the by-law. Moreover, such an 
approach would be very much in keeping with the "policy" 
approach to planning in that with a municipal hearing process 
and reasons given for decisions, council's role would be clear 
in confirming or rejecting certain policies. As well, time 
between the hearing by the hearing officer, and the confirmation 
or rejection by council would enable the political process to 
function and provide time for parties to crystallize the policy 
questions in the public eye. A certain amount of time, which is 
often important with respect to mobilizing views respecting 
planning matters, is provided by confirmation, and decisions are 
allowed to rest with those who should be responsible. Those 
decisions will be made, moreover, on the basis of compromise, 
reconciliation and political considerations which are the stuff 
of which planning policy is made, rather than illusory principles 
espoused by a provincially-appointed body. 


We have discussed the matter of official plan amendments 
and rezonings which affect individual rights. Although neither 
the courts nor present legislation require the hearing process 
for more general plans, plan amendments or zoning by-laws it would 
seem most appropriate to require hearings before their adoption. 
Such a process would enable people to participate more effectively 
in the planning process than they do now before the O.M.B., which 
can be seen as both intimidating and expensive. 
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Mention should be made of present procedures respecting 
demolition permits, development control and subdivision agreements 
deferred road widenings, and minimum standards by-laws. The 
latter presently do not require O.M.B. approval and seem to be 
functioning relatively well under the present system aside from 
problems of enforcement which seem to plague all minimum standards 
by-laws. With respect to demolition permits and deve lopment 
and subdivision agreements, an appeal is provided in The Planning 
Act to the Ontario Municipal Board while deferred road widenings 
under The Municipal Act must be approved by the Board. It would 
seem desirable to allow for a process similar to that outlined 
above so that in any event the Board would no longer serve in 
its appeal capacity. 


> 


Conclusion 


It could be argued that the approach to planning 
suggested here is unfair because the municipality which will 
"benefit" from the planning decision is both holding the hearing 
and ultimately deciding the issue. It may be suggested that 
there is no protection from "wrong" planning decisions. We 
suggest that with zoning, demolition permits and development 
control,the municipality is often dealing with opposing parties 
who are involved in the issues for many different reasons. The 
decision is not always one, in other words, which is for the 
"benefit'"' of the municipality. When there is a case of 
municipal "benefit" we think that the proper agency to decide 
it is the municipal government. It should also be noted as 
well that with development control presently, and indeed with 
demolition permits, there is little to restrict the exercise 
of municipal discretion. Development agreements are hammered 
out in private with no public scrutiny and no public ability 
to appeal to the Municipal Board, while decisions for demolition 
permits are made in council with virtually no accountability 
given the lack of any political structure and the lack of 
published reasons. The structuring of discretion through the 
use of hearing officers and confirmation by council of reasons 
given would aid in the development of responsible planning 
policy at the municipal level and be an impetus for carefully 
thought out policy development. At senior levels, government 
agencies may often be seen to be acting in their own "benefit" 
in deciding matters before them. The granting of television 
licences may "benefit'' Canada, similarly the granting or 
refusal of liquor licences may "benefit" the province. The 
only difference of course is that at those levels of government 
"benefit" is called "public interest". 


In summary, then, we advocate a stronger policy role 
at the municipal level in planning, Our recommendations 
would, we believe, permit the resolution of intermunicipal con- 
flicts without Municipal Board involvement and would also 
assist in the determination of private rights fairly but 
democratically. 
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APPENDIX A - 94 + 
MEMORANDUM 


Commissioner 2. i. Bremner 


CITY OF TORONTO 


197 Sidewal:: Reconstruction Frogramne — 
Prior Authorization of Funds 


As you will recall, City Council approved of our 1974 Capital Zstimates 
on December 19, 1973, including Prior Authorization for Sidewalks in the 


amount of $500,000 gross and net. 


4n application to the Ontario Municipal Board was sent by the City's 
Legal Department around the end of January 1974. Shortly after that, 
the Ontario Municipal Board wrote to the City Solicitor for the purpose 
of determining as to whether cr not the Metropolitan Corporation was in ; 
favour of the City's application for ‘interim quota", notwithstanding the 

fact that a certified copy of Metrccolitan Executive Committee Report : 
approving of the City's prior authorization of funds was filed with the 
application around the end of January 197L. 


ie - 


In reply to the Board's letter, the Metrocolitan Commissioner of Finances 
indicated that the Metropolitan Corporation had no objection to the City's 
application for ‘tinterim quota’, 
Some time in the middle of March, the Board wrote again to the City pointing 
out that surplus funds aopear to be available under the 1972 and 1973 Side— 
walk Orders, The Board then raised the question on the need for the City 
to borrow more money in 1974 while funds anpear to be available from 

previous years! (for your information, the relevant 1972 Order is slightly 
over—expended and the 1973 Order has sone $36,000 available which is needed 

r 


to take care of some 1973 deferred locations). 


Some two weeks ago, Mr. Ward of the City's Legal Department, on the advice 
of Commissioner Campbell, informed the Ontario Municipal Board that there 
are no funds available from previous years! sidewalk orders. 


I now understand that the Ontario Municipal Board, in considering again 
our 1974 avplication for prior authorization of funds for sidewalks, has 
raised another query, the nature of which is unknown at this time. 


It would appear from the foregoing that it will be mid Hay, at the earliest, 
that we will be able to recommend the avarding of 197h surface contracts, 
assuming that we can satisfy the Board's last query in the interim. While 

I have suspended the advertising of all surface contracts, 3 contracts were > 
received by the Executive on March 13, 1974, 4 contracts received on Varch 2a 
1974, (amount of deposits being held is approximately $190,000) and 4 contracts 
were received on April 10, 1974 (amount of deposit is approximately 456,000). 
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Commissioner R. M. Bremner April 16, -L9Pk. 


As you can appreciate, the sitvation is rather critical. I bring the 
foregoing to vour attention in the event you wish to advise the Mayor 

and the Executive Committee ani/or suomit a formal report on this matter. 
If you wish to follow the matter further, I can document tne history of 
the application by obtaining copies of all relevant corresrondence. 


Incidentally, our application for aeaas Sie eee ome of funds for the 
reconstruction of pavements and curos was approved by the Ontario Municipal 
Board on December 28, 1973. 


Saya 
MEMORANDUM 


Commissioner R. M. Bremner 


Mr. N. Vardin oi 
C!TY OF TORONTO 


May 16, 1974 
Present Procedure for Approval of Capital Expenditures 


Briefly, the present procedure on Capital Expenditures involves the following 
steps: 


1. Approval of Capital Budget by City Council. 


2. Submission by the City Commissioner of Finance of details of iar 
Expenditures to the Metropolitan Treasurer. 


3. Approval of Capital Expenditures by the Metropolitan Council. 


LL. Submission of applications by the City Solicitor to the Ontario 
Muricipal Board. 


5. Avproval of Capital Expenditures by the Ontario Municipal Board. 


As you can appreciate, delays in receiving 0.M.B. approvals can occur 
anywhere between steps 1 and 2, 2 and 3, 3 and 4, and 4 and 5. The various 
delays from one step to another can have a very serious accumulative effect, 
but the greatest delay is normally in the issuance by the Board of a letter 
of approval. 


Further delays can occur in the cases where wnrequired debenture proceeds 
or unrequired debenture authorization have been approved for certain pro-— 
jects. Although, in the case of proceeds there is no need for the Metropo- 
litan Council to approve of the expenditures, the City Solicitor cannot 
forward an application to 0.M.3. until such a time as he has received a 
certificate on the availability of fumds from the Commissioner of Finance. 
Also, in the case of unrequired authorization the Metropolitan Council's 
approval is required and a statement outlining all details of transfers 
prior to the City Solicitor forwarding an application to O.M.B. 


To illustrate some of the delays, I would like to refer you to the following 
examples: 


(a) 1971 0.U.B. Orders - Item Nos. 1 and 3, 


City Council approved of prior authorization of funds on October 28, 
1970. Metropolitan Council approved of these expenditures on December 
15, 1970. The delay of approximately seven weeks was either due to | 
the Commissioner of Finance not forwarding the details immediately 

to the Metropolitan Treasurer and/or due to the Metropolitan Treasurer 


not submitting the details to Metropolitan Executive Committee 
immediately. 
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Commissioner R. M. Bremner 
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(b) 1972 0.M.B. Orders ~ Item Nos. 2 and 5. 


City Council approved of the use of unrequired proceeds on December 13, 
1971. Applications to the 0.M.3. were forwarded on February 16 and 2h, 
1972, respectively. The delay of nine to ten weeks in applying to the 
Board were probably due to the Commissioner of Finance not referring 
to the City Solicitor the necessary certificate and/or the City 
Solicitor not forwarding the applications to 0.M.B. immediately. 

Of course, the Board took too long to issue the final approvals. 


(c) 1972 0.M.B. Orders — Item Nos. 3 and 6, 


City Council approved of the overall Capital Budget on December 13, 
1971. Metropolitan Council did not approve capital expenditures 
(set quota for the overall Metropolitan area) until April 18, 1972. 


(d) 1973 0.M.B. Orders - Item 7. 


City and Metropolitan Council approved capital expenditures on 
January 17 and February 6, 1973, respectively. Application to the O.M.B. 
was submitted on February 8, 1973. The Board did not issue its order 
until six and one half weeks later. 


(e) 1974 O.M.B. Orders - Item 1. 


City and Metropolitan Council approved of Capital Expenditures on 
November 21 and December 11, 1973, respectively. An application was 
made to the Board on January 24, 1974 (it should have been submitted 
much earlier). The Board did not issue its final order until ten 
weeks later. 


In my view, the time span between Items 1 and 5 listed earlier on this 
memorandum can be reduced considerably. This will require the following: 


(i) Request the 0.M.B. to establish annual quota for the Metropolitan area 
by not later than February 15 of each year. 


(44) Request the Metropolitan Council through its Chairman to approve 
of the overall Metropolitan Capital Expenditures by not later than 
February 28 of each year. 


(iii) The Commissioner of Finance should endeavour to refer details 
of capital expenditures to the Metropolitan Treasurer within 
a week after the approval of City Council. 


(iv) The Metropolitan Treasurer should endeavour to submit to Metro-— 
politan Executive Committee requests for capital borrowing by the 
area Municipalities withina week of receipt of such request, 


+. 92:78 


Commissioner R. M. Brenmer May 16, 1974 


(v) The City Solicitor should endeavour to submit applications to 
the O.M.B. as soon as possible after approval of Capital Funds 
by Metropolitan Council (the Commissioner of Finance should 
endeavour to provide the City Solicitor with the necessary 
documentation as the case may be). 


(vi) The Ontario Municipal Board should be requested to have a turn 
around period of no more than four weeks. It would be of great 
help if the members of the Board were to resolve queries and 
discrepancies over the telephone or through arranged meetings 
rather than through correspondence, 


I shall be pleased to discuss the foregoing further with you. 


NV:dS a N. Vardin. 
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NOFA S 
PART A THE NATURE OF MUNICIPAL GOVERNMENT 


Introduction 


is Ross, K.R., Local Government in Ontario Canada Law Book, 
Toronto, 1960. p.—6. 


24. Metbide oy a 


Su Sibidep. 15: 
CHAPTER I THE POWER TO DELEGATE 


Section 1. The Present State of the Law 
aoe aeoees Reference re Regulations re Chemicals [1943] S.C.R. 1, 


Rete a ee nen Rn ° 
[1943] 1 D.L.R. 248, 275-276. See, also, Willis, J., Delegatus 
non Protest Delegare (1943), 21 C.B.R., 257, 257 


2s Regina v. Campbell [1963] 2 0.R. 149 (C.A.) 
3 Ibid. 


4, Wiswell et al. v. Metropolitan Corporation of Greater 
Winnipeg [1965] S.C.R. 512, 51 D.L.R. (2d). 754, Si RW. lS. 


5: (1971) 21 D.L.R. (6d). 286. (CAL)e PIS oe 
6. [1963] 2 O.R. 149 (C.A.) 

i R,S.0. 1970 c. 284. Ss. 352 and’ si 554 sorcexamie. 
Bo) Ibid, stecdl- 

9. RoeeU. 197086. 295.5 25. 

BO. AT9529. 2M. PLR 470. (Nes 2S Cay 


tl, (496595100. Rh, 240: Te. 


12.¢ Hodgejy. The Queena(1833),—9-7- C= (117 (Pee. 
13. _ Toronto v. Virgo {1896] A.C. 88 (P.C.). 
14. City of Toronto v. Mandelbaum [1932] O.R. 552 (H.C.). 


“eel See: Soo Mill & Lumber Co. Ltd. v. City of Sault Ste. 
Marie 47D BRA {Sayre (S.C. Cican Reto (Can.) and Sanbay 
Developments Ltd. v. City of London et al. 45 D.L.R. (3d) 
403 (SCC aeen Rie ao (Can.) but compare Verdun v. Sun Oil 


Co. Tid. 41952) 1 DTLIR 5529, MiSs Ziasecon. 222919514 
Ques KB. 320; 


16. Exceptions to this are private bills at both levels of 


government and the past practice of the federal parliament 
granting divorces. 


Section 2. Specific Areas of Delegation 


1. Queen's Printer, Ontario, 1975. 


- 109 - 
Section 3, A General Power to Delegate 


be R. v. Donald B. Allen Lids, 41 0. R.. (2d), 271 (DieGeie 
a ee Pi PU ON Aa 


2% Verdun v. Sun Oil Co. Ltd. 11952) 1. Dol. R25 20, bipo2tes .C.R, 
2225 tool ietue = Khe S26 


Se See: text Supra. 


ae Re Hopedale Developments Ltd. and Town of Oakville [1965) 146.8. 
20958472, HeRS (2d) 482. 


53 The Planning Ace RT S-O? IST ORE CIO Ss: 19, The Municipality 
of Metropolitan Toronto ACETONE S. Ost 976) ce. O65 Sy) 108; 


The Housing Develo MEME PACES Rso.0 1970 co 213, S._ 16. 
6. Re Cadillac Development Corp. and City of Toronto (1973); 
1 OUR W{24392 08 


ie Report of The Neighbourhood Services Work Group, City of 
Toronto, 1976. 


CHAPTER II ORGANIZATION OF MUNICIPAL CORPORATIONS 
——_— EE EAL CORPORATIONS. 


ic G.P. de T. Glazebrook, Life in Ontario, University of 
Toronto Press, 1968. 


Bes Donald C. Rowat, The Canadian Municipal System, McClelland § 
Stewart Limited, Toronto, 1969, p. 16 (from a radio address 
delivered in 1960). 


oF Perhaps most bizarre is the Toronto Board of Education, 

where the total number of standing and special committees 

is in excess of thirty and where each member of the Board 

is permitted to both attend and vote at any committee or 
subcommittee meeting. The staff knows that it is to take 
directions from these committees, but since the membership 

can change considerably from meeting to meeting, it is at 
something of a loss to know which directions it ought to follow. 


PART B THE PROVINCIAL-MUNICIPAL RELATIONSHIP 
AND LOCAL AUTONOMY 


Introduction 


1. Ontario, 1971, p. 30. 


CHAPTER III FINANCE 


1. The popular distinction between services to land and services 
to people is not one which the authorities find particularly 
useful or comprehensible. It is people who use the sewers, 
water mains and roads. While the public may, at present, 
continue to accept paying for the public health services pro- 
vided by water pipes and sewers through the taxation of real 


ae be 


Cont idee. 


property, there seems to be nothing intrinsically fair or 
appropriate in the system. However, there seemed to be a 
certain rough justice in the system when it was introduced, 
and that is all we mean to imply in the statement noted. 


This is not an appropriate place to enter upon a discussion 
of the present causes of inflation, nor to answer the 
question of the extent to which inflation is caused by 
situations such as the most recent budget by the Government 
of Canada, calling as it does for an annual deficit of five 
thousand million dollars, or 13% of expenditures. However, 
the citizen and the investor can perhaps at least take note 
of the contents of federal and provincial budgets. If 
municipalities were also permitted to borrow money to pay 
current bills the economy of Canada would be both out of 
control and beyond the possibility of future control. 


It is worthy of note that the legislation requiring fiscal 
responsibility on the part of Metropolitan Toronto is very 
strong. The Metropolitan treasurer must, annually, tell 
the Council how much money should be levied to satisfy the 
debenture sinking funds. If he does not, he is liable to 
a fine of $250.00 (Sec. 223(36)). Councillors have ‘to see 
that such money is levied or be disqualified from holding 
public office for two years (Sec. 22306 7)))) “iiaany, 
Council member votes to use money raised by debenture or 
for sinking funds for current expenditures, that member 

is personally liable for the debt, as well as being barred 
from office for two years (Sec. 239). In the same way, 
anyone who diverts funds required to repay Metropolitan 
short-term borrowings to any other Metropolitan purpose is 
personally liable for the debt (Sec. 217). 


Those who claim on the hustings that federal and provincial 
treasurers who borrow for current purposes should be penalised 
have a solid municipal precedent. 


CHAPTER IV SERVICES 


A list of service areas which involve municipalities in 
Metropolitan Toronto can be found in A Study of Statutory 
Powers to Provide Community Services, Centre for Urban and 
Community Studies, University of Toronto (Toronto 1976). 
These were as follows: 


Social Welfare Services 
Educational Services 

Health Services 

Transportation Services 
Recreational and Cultural Services 
Planning Services 

Fire Services 

Sewage Services 
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Water Services 

Licensing 

Environmental and Waste Disposal Services 
Energy Services. 


See Supra note 1. 


It should be noted however that the power to licence has 
been closely circumscribed by the courts. Municipalities, 
because of judicial interpretation of their powers, cannot, 
when licencing prohibits conduct, regulate hours or establish 
sub-classes without clear legislative authority. 


In the public health field the City of Toronto for example 
has adopted the Statutory by-law found in The Public Health Act. 


Smith v. London (1909) 20 0.L.R. 133 (C.A.). 


Diddon, On Municipal Corporations, (4th ed.) s. 89, quoted 


in Ottawa Elec. Light Co. v. Ottawa (L906) et2 Ot R90) (C.A_). 
Ottawa Elec. Light Co. v. Ottawa (1906) 12 0. L.RisesatG At). 
ee Oe re ea Na 


Re Pride Cleaners and Dyers (1964) 50 W.W.R. 645 (bal eS. Ce 


Re Regional Municipality of Ottawa-Carleton and Township of 


Marlborough (1974) 2 0.R. (2d) 297. 


It would seem difficult however to provide for council 
control over the Separate School Boards. In the case of 
Trustees of the Roman Catholic Separate School Board for 
Ottawa v. Ottawa Corporation [1917] A.C. 76, the Privy 
Council held that legislation suspending the Roman Catholic 
School Board's powers and vesting them in another body was 
ultra vires by reason of guarantees in the British North 
America Act. The desirability of providing for Council 
assumption of education should therefore be viewed in this 
context. 


CHAPTER V_ PLANNING 


Euclid (Village of) v. Ambler Realty Co. Ohio, Supreme 
Court of the United States, (1926) 272 U.S. 365. 


Makuch, Zoning: Avenues of Reform (1973), 1 Dalhousie 


Law Journal 294. 


The Municipality of Metropolitan Toronto Act R.S.0O. 1970 


C,. 295, S. sta 


Tpid., s. 90, 


14. 


£Sé 


Lo: 


PAUB 


Ze 


De 


24. 


- ll2Z - 


The Planning Act, R.S.Q. 1970 c. 349, ss. 44(1)} (b). 
a 8 ros A es Or ogee 8 
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By-law No. 34-76, and By-iaw No. 35-75. 


By virtue of s. 15(1) and s. L4aCiT: 


The Planning Act, s. 35(9). 


An exception to this is the Mallory Cres. Case, footnote 16, infra. 


See: for example Ottawa (City of) v. Boyd Builders Ltd. 
[1965] S.C. Ry 408, °S07D: LER: (2d)4704- 


Re City of Toronto By-laws 347-73, and 348-73, Dec. 9, 1974, 
decision of the Ontario Municipal Board, R. 741805, R. 7418. 


Although it can be argued that s. 62 of The Ontario Municipal 
Board Act applies to planning decisions there is still no 
limitation on the Boerd's considerations provided by that 
section. 


In Re Hopedale Developments Ltd. and Town of Cakville [1965] 10.R.259, 
47 D.L.R. (2d) 482, the Court of Appeal of Ontario indicated 


that the Board could not bind itself by adopting pclicies 
to be used in future decisions. 


Re East York By-law 7633, Sept. 27, 1966, Decision of the 
Ontario Municipal Board. 


Supra note 13. 


Kennecy, ''Some Observations on Planning Law'' in Law Society 


of Upper Canada Special Lectures 1970, 159 at 162. Toronto, 
Richard De Boo Ltd. 


See footnote 16 supra. 


For example see perhaps the most famous case with respect 
to the limitation of municipal authority in Ontario, 


Morrison v. Kings ton3er (1956) 0. Re 2h 69, 0 0.t Zon, 
[1937 h 4° D. UERe S74 0MC Ae) 


For an example of a by-law found to be discriminatory, see 
Toronto v. Mandeibaum, [1932] 3 D.L.R. 604, [1932] O.R. 552, 
but compare Scarborough v. Bondi, [1959] S.C.R. 444, (1959) 
1S DIE CR 2p) Lore 


An example of this can be seen in Re Cadillac Development 


Corporation and City of Toronto, (1973, 1.0.R. (2d) 26, 
39° DoE Reo res. 


See note 13 Supra and text. 


Supra, note 13 
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Sanbay Developments Ltd. v. City of London et al. 45 D.L.R. 
(3d) 403, (S.C.C.) 2 N.R. 422 (Can.), and Soo Mill § Lumber 
Co. Ltd. v. City of Sault Ste. Marie 47 D.L.R. (3d) 1 7 Wee Oe Ba 
ZonNoR.. 429° (Can) : 


eupra, note 13. 


The Board has been directed by the Courts in the past not 
to consider the legalities of municipal by-laws; see Re North 


York By-law 14,067, (1960) 24 D.L.R. (2d) 12 (C.A.), [1960] 
OmRe 3745 


There clearly is not a legal duty to compensate for loss in 
property values from zoning. See for example Regina Auto 
Court v. Regina (City), (1958) 25 W.W.R. 167 (Sask.)3 but 


the OMB has refused rezonings because of a loss in value. 
See for example Re McGregor and Scarborough, Decision of the 
Ontario Municipal Board March 21, 1972 and Re Etobicoke 
By-law 1332, Decision of the Ontario Municipal Board, 


April 6, 1970 and Re City of Toronto By-law 347-73 and 348-73 
supra note 13. 


Milner, "Planning and Municipal Law'' in Law Society of Upper 


Canada Special Lectures 1966, 77. Toronto, Richard De Boo Ltd. 


Ontario Economic Council, Toronto, 1973. 


Section 199 of The Municipality of Metropolitan Toronto Act 


presently merely states that any official plan in effect 

in an area municipality shall be amended to conform with the 
Metropolitan official plan without stating a mechanism to 
accomplish this. It would seem necessary therefcre to 
provide such a mechanism. One possibility is to enable the 
Metropolitan Corporation to amend the plans of the area 
municipalities in order to effect such conformity if the 
area municipality does not do so within a certain period. 


It 1S important to note, however, that even with the require- 
ment of Metropolitan approval of zoning within the 150 foot 
area under present legislation, existing zoning by-laws 

could continue after the adoption of a Metropolitan plan. 

It would seem necessary, therefore, to provide for the 
Metropolitan Corporation to approve existing zoning by-laws 
in the 150 foot strip. Such a situation would also encourage 
compromise and agreement because if such a by-law were not 
approved by Metropolitan Toronto there would be no zoning 
restrictions with respect to the property. 


Another argument in favour of retention of the 0.M.B. is 
that it is a body to which one may appeal if council 
refuses or neglects to act on a request for a rezoning. 
While this is true, the problem can be easily circumvented 
by a provision for a time period for consideration of such 
matters. 
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